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~Introduction~

Law Points the Way

...the conduct of life is to so large an extent determined by the existing
legal institutions, that an understanding of the legal system must give
you a clearer view of human affairs in their manifold relations, and
must aid you in comprehending the conditions, and institutions by
which you are surrounded.*

Justice Louis D. Brandeis

In assessing America’s current “conduct of life” related to women and children today,
a team of researchers for the RSVPAmMerica Campaign examined public data in 1999
and prepared, “A Report of lllegitimacy and Violence in Kansas, Kentucky,
Minnesota, Missouri, New Jersey, and Maryland” from Statistical Abstracts of the U.S.
and Vital Statistics of the U.S. This six state survey revealed a most serious
condition related to rates of illegitimacy, rape, and sexual violence as evidenced by
rates that have skyrocketed since the 1950s.

If understanding the legal system gives you a “clearer view of human affairs” and
aids in “comprehending conditions...by which you are surrounded,” as Justice
Brandeis declared, then the question to be answered is evident: What, within the
nation’s “legal institutions,” changed to account for the significant changes in “the
conduct of life” in America regarding illegitimacy, rape, and sexual violence?

Which Changed First: Law or Culture?

Many eminent thinkers and writers today attribute the 1960’s cultural upheaval as
the reason for the change in America’s “conduct of life,” but, in fact, it is an outcome
or merely a symptom.

In regard to issues surrounding women and children, prior to the 1960s, there was
an outcry from the American people demanding stricter enforcement of the already
strong laws that protected marriage, feminine virtue and childhood modesty. Then
the only lawful sexual congress between the sexes was heterosexual coitus in
marriage.

Despite the outcry for stronger crime enforcement, crime rates were significantly
lower than today. Then men who raped and preyed on children were criminals, not
“actors” as they are today: abused and violated women and children were victims,
not “complainants;” justice was meted out by a jury of one’s peers, not by social
science “experts;” and predators received penalties, not legal protections.

How and what happened to America post-1960, is the focus of this book. The
research has revealed that America’s present condition, related to sexual disease,
dysfunction and violence against women and children, is not primarily a result of
changes made by an evolving culture. Rather it is the result of a well-executed plan
beginning in 1923, to abolish the nation’s founding common law principles which
provided strong protections for women and children.

!Leonard Baker, 1986. Brandeis and Frankfurter: A Dual Biography. Washington Square, NY: New
York University Press, p. 29.



Based on the seminal work of Dr. Judith A. Reisman?, the changes to pre-1948 laws
protecting marriage, women and children are directly traced to the flawed sex
science of Indiana University zoologist professor Alfred C. Kinsey. There had been
other research into human sexuality deviant and otherwise, but until Kinsey’s
research there was never so grand a project (18,000 interviewees, Kinsey claimed,)
to inquire into the behavior of people whom Kinsey claimed were normal Americans.

The plans revolutionaries made and acted upon overturned 52 designated laws®
protective of women and children,* aided and enabled by the indispensable sex
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“science” of the Kinsey Reports. Why did change in the law have to precede cultural
change? Because law points the way, and culture follows, or as Justice Brandeis put
it: “...existing legal institutions” determine the “conduct of life.”

In the 30 years since the ALI MPC eliminated protections for women and children,
young people don’t know obscenity, fornication, contraception and cohabitation, now
commonplace, were once illegal. The ALI has produced the second wave....

The Effect of | egal Reform on Women and Children:

2 Reisman, J. A. 2000. Kinsey: Crimes and Consequences. (2" ed.). Crestwood, KY: Institute For Media
Education.

® Morris Ernst and David Loth, 1948. American Sexual Behavior and the Kinsey Report. NY: Educational
Book Co., p. 127. See also, J. A. Reisman, 2000, Kinsey: Crimes and Consequences. Crestwood, KY:
The Institute for Media Education, pp. 194-196.

* Morris Ernst and David Loth 1948. American Sexual Behavior and The Kinsey Report. NY: Graystone
Press.



The work of overturning or reducing penalties for 52 common law protections for
woman and children beginning more than 50 years ago has measurably
destabilized society’s smallest building block, marriage, by:

(o}
o
(o}

making divorce easy and thereby frequent;

decriminalizing fornication and cohabitation.

replacing parental support with welfare programs making taxpayers
“daddy” to countless children born out-of-wedlock;

promoting government-supported contraception and abortion
programs to teenagers most often without parental knowledge or
consent.

legalizing sodomy which was a criminal act in every state, in 1948.
Sodomy has become a state of being instead of an act; a political
movement citing to the Kinsey Reports as its genesis, ° able to decide
elections; gain access to classrooms and the White House.

The abandoning of America’s founding law standard has put children at risk;

o
(o}
(o}

(0]

declaring children sexual from birth;

by lowering the age of consent;

legalizing graphic, modesty-searing explicit Kinseyan-based sex
education and AIDS prevention programs in schools,

by utilizing pornography as a teaching aid in American schools.®

Over the last 50 years, women and children have become prey as rape penalties
have been lowered from felonies to misdemeanors and, in many states, only the
evidence of physical violence or death constitutes forcible rape.’

® Karla Jay and Allen Young, Lavender Culture, New York University Press, 1978.
® See SIECUS, February/March 1996 “Position Statement” on “Sexually Explicit Materials,” 21.
" Potter, J. R. 1976. Sex Offenses. Maine Law Review, VVol. 28, p. 69.



~One~

The Story of Jeffrey Stumph

On January 5, 2002, drunken 22-year-old Jeffrey Stumph kidnapped, at
knifepoint, a student at Missouri’s Drury University. After raping her twice, Stumph
released his victim shortly after midnight, returned to the bar where he had been
drinking, and kidnapped a second victim sodomizing her at knifepoint. She only
escaped Stumph by jumping from a speeding car and flagging down a motorist.

These two students were Stumph’s victims number four and five. At 14, he raped
his first victim. Victim one was also 14, and in the eyes of the law, this is viewed as
“peer sex play,” rather than a criminal act, and Stumph went free. A few months
later, he attempted to rape a 20 year old woman, but since Stumph was a minor he
was given another chance. Six months later, he attempted to kidnap an 18-year old,
who fought back and identified Stumph to the police. Thus, at the tender age of 16,
Stumph was sentenced to 10 years for three guilty pleas.

After serving seven of the ten year sentence, Stumph was released. Declared a
model prisoner, he successfully completed the state mandated therapy program.
Stumph had paid his debt to society by completing the prescribed rehabilitation in
current Missouri law. However, two months later, the savage rapes of two teenage
girls at Drury University called the system up short. The most striking and startling
fact to many is that Jeffrey Stumph’s story is common today. Unless a rape includes
sensational elements like stalking and body dismemberment, it is lucky to make the
crime listings at the back of the newspaper. And tragically the generation of victims
recounted in this story cannot remember when it was any other way.

By now every American woman ought to know there is something terribly wrong with
laws that require children to be locked away and huddle in their houses, while
predators simply post their names on a registry. Convicted rapist Jeffrey Stumph,
who admittedly rang in the New Year by raping two Missouri women in a 24-hour
period, is only one of many testifying to the sad state of American justice, a system
that has turned its back on victims of sexual violence in preference to the predator.

In the 1970s, following the lead of half the states in America, Missouri undertook to
revise, for the first time in its history, the state’s criminal code. Guided by the
American Law Institute’s (ALI's) Model Penal Code (MPC), Missouri rape laws were
declared obsolete. A typical critic was St. Louis Judge Orville Richardson, who
revised the state’s sex offenses. He declared that the state’s then-current rape laws,
“carry extremely severe punishment” and that “those few who are punished are dealt
with cruelly, to the satisfaction of no one except a shrinking frenetic fringe of
maniacal moralists.™

It turns out that the vision that guided Missouri jurists in refashioning sex offense
laws was based upon the dubious research of the famous Alfred Kinsey. Kinsey
actually used pedophiles to conduct his research — not exactly the picture of white-
coated neutral observers — and he apparently suffered from misplaced compassion,
reportedly weeping for the Jeffrey Stumphs of his generation.

1 Richardson, O. 1973. Sexual offenses under the proposed Missouri Criminal Code. Missouri Law Review, 38(3) Columbia:
University of Missouri Law School, p. 372.
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Judge Richardson cites the Kinsey Institute Reports 14 times to buttress the judge’s
redefinition of the principle sex offenses (rape, sodomy, sexual abuse, and indecent
exposure). In the revised criminal code that followed punishments were graded?
according to the use of “forcible compulsion,” the capacity or incapacity of the victim
to consent, the age of the victim, and the age of the “actor,” the new non-offensive
term for the sexual predator. Imagine that! Against “actor” Jeffrey Stumph, under
the revised Missouri code, women must be able to prove they vigorously fought the
predator or they weren’t really raped!

A seismic change in justice brought into states by the ALI Model Penal Code was
caused by the redefinition of criminal responsibility. In Missouri 30 years ago, a
convicted Jeffrey Stumph would never have been free to commit sexual violence for
the fourth and fifth times. Now, however, in Missouri today, thanks to men like
Herbert Wechsler, who was the chief author of the MPC, there’s been a decisive
change in emphasis.

“There has been some acceptance also of the larger point,” Wechsler wrote “
that penal law in general ought to concern itself with the offender’s
personality, viewing his crime primarily as a symptom of a deviation that
may yield to diagnosis and therapy.™

Thirty years ago, when rape rates were 132% lower*, a predator was tried on the
assumption he understood right from wrong. A judge and jury would hear the facts,
render a verdict, and decide the penalties. But today, the predator is accountable for
his crime only to the extent that a therapeutic expert says he was able to control
himself.

The effect of this change in law from punishment to therapy can be seen in Jeffrey
Stumph’s case. Instead of capital punishment and long prison terms, Missouri now
metes out therapy for men such as Stumph. Officials with the Missouri Department
of Corrections said convicted sex-offender Stumph has met the requirements of law
and thus should be freed. Stumph had been a good inmate. He had completed a
sex-offender program. He served seven years of his ten-year sentence, and then he
walked with the blessing of the state. But freeing Stumph has allowed him, just a
few months later, to rape and terrorize two innocent Missouri girls.

Lest Stumph be mistakenly viewed as a statistical anomaly, The Bureau of Justice
Statistics releases reports of repeat crime with casual statements such as,

Among persons released from state prison in 1983, an estimated 77% had
been arrested at least once in the past or rearrested after their release for a
violent offense....The released prisoners had been arrested in the past for
more than 1.3 million offenses. Before their release from prison, they had
been charged with an estimated 214,778 violent crimes, including more than
12,000 homocides, nearly 9,000 rapes, 5,600 kidnappings, and 84,000
robberies. When combined with the number of new arrest charges, these
released prisoners had been arrested and charged with approximately 1.7
million offenses, an average of 15.3 charges each since their first adult
arrest.®

2 Richardson, 0. 1973. Sexual offenses under the proposed Missouri Criminal Code. Missouri Law Review, 38(3) Columbia:
University of Missouri Law School, 377, 392.

3 Wechsler, H. Challenge of a Model Penal Code. Harvard Law Review. Vol. 65, 1952, p. 1104.

4 Data from Statistical Abstracts of the United States, from 1962 to 1992.

> Allen J. Beck & Bernard Shipley, Recidivism of Prisoners Released in 1983, Bureau of Justice Statistics Special Report, p. 3.
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Just how effective is therapy when it comes to rehabilitating sex-offenders? In 1996
the General Accounting Office researched the effectiveness of sex-offender treatment
programs, taking a look at 550 studies on sex offenders over a 50 year period.
According to the GAO, “none [of the reviews] concluded that the various forms of
counseling that characterize this approach [psychotherapy] were sufficient by
themselves to substantially alter the behavior of sex offenders.” The GAO found no
conclusive data to indicate that treatment reduces recidivism. One program in
California was described in detail because of its use of strict methodological controls
designed for evaluation. “Overall”, the GAO concluded, “offenders completing the
treatment program and the volunteer control group had approximately the same
recidivism rate for [committing] new sex crirr{es.”7 Despite findings such as these,
and despite this poor track record, 80% of child-abusers are nevertheless ordered to
participate in therapy on an outpatient basis, with no jail time served,® according to a
report by the American Bar Association.

The evidence indicates that the State of Missouri has swallowed the therapy
approach hook, line and sinker. In 1999, approximately half of all inpatient
psychiatric services provided by Missouri tax dollars were spent on court-ordered
offenders. The Missouri Department of Mental Health had a budget of $668.4 million
in 2001 And the Missouri Department of Social Services now non-judgmentally refers
to violent predators as morally neutral “clients.” The 2000 Missouri budget provided
$9,470,398 for the “design, construction, demolition, renovation, and improvements
for the 25-bed sexual- predator program at Southeast Missouri Mental Health
Center.”®

Four Missouri State Hospitals provide 822 of the total 1,668 mental health beds for
court-ordered offenders. These services are provided by the Division of
Comprehensive Psychiatric Services, Department of Mental Health, with a 1999
budget of $273,433,011. The 2000 appropriation was $292,931,459. Based on
these financial reports, the courts are ordering in excess of $145 million Missouri tax
dollars to be spent on offender inpatient therapy alone.

Missouri appropriations from 1950 to 2000 demonstrate the creation and vast
expansion of government programs to provide therapy for sex offenders but with no
proof of result, so horribly evidenced by the Stumph debacle, to justify their
continuation of the therapeutic approach to corrections.

Finding one’s way again, when lost, usually requires a retracing of one’s steps to
where the mistake was made, and then moving forward from there. For American
women, that means restoring the tough penalties and imprisonment for rape and
molestation that once kept predators off the streets and protected women and
children.

Violent sexual predators are very unlikely candidates for rehabilitation through
treatment, and they do not belong on the street or in the house down the street with
their names on a registry. Maniacal moralism? | don’t think so. Just ask Jeffrey
Stumph’s newest victims.

6 Sex Offender Treatment: Research Results Inconclusive About What Works to Reduce Recidivism. United States General
Accounting Office, 1996.

7 Sex Offender Treatment: Research Results Inconclusive About What Works to Reduce Recidivism. United States General
Accounting Office, 1996, p. 13.

8 American Bar Association. 1990. The Probation Response to Child Sexual Abuse Offenders: How Is It Working? Executive
Summary. State Justice Institute, Grant, SJI-88-I1J-E-015.

9 State of Missouri Appropriation Activity Report, Appropriation Year 2000, Office of Administration, Division of Accounting, page 83.
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Stumph is a mild example. There are many more gruesome. Another Missouri
example from last year is that of William Barlow, a murderer who continues to
receive state funded provisions for his rights and liberties, while the three women he
brutally murdered have long ago faded from public memory. Barlow served eight
years for strangling a prostitute in 1956. In 1971, while having one of his “freeway
fantasies” he ran Joan Merritt off the road in Independence, Missouri, and stabbed
her to death with a sharpened file. A year later, freely roaming Kansas City streets,
he entered a laundry and stabbed Gloria Schuler to death while she washed diapers.
Years later, however, the Kansas City Star reports, that doctors gave him favorable
reports and he thrived at his job where he “worked alongside women.” This story
appeared in the Kansas City Star because of a law that confines sexual predators for
mental treatment. The problem as framed in the media was the individual’s rights
vs. society’s rights. Defense attorney O’Brien argues that “his client has already
been in treatment for decades, and there is no evidence he cannot control his
behavior” (the blood of three dead women not withstanding). The questions begging
to be answered are, how have Missouri taxpayers been required to pay for Barlow’s
28 years of state mental care, and who is paying Attorney O’Brien’s current fees to
determine if his treatment will continue, as well as paying for the court trial to
determine twenty-eight years later that Barlow is a sexual predator, and will the
therapeutic elite continue to dictate mental treatments paid for by public funds that
usurp the power of the jury to mete justice for the Joan Merritts and Gloria Schulers
of Missouri?*® Missouri taxpayers must salute this case with their checkbooks.

Just a few days ago, a local news story in Louisville, Kentucky caught my attention
for its headline claim that a wrongdoer might actually be punished. The headline
read, “Man Gets Sentence For Impregnating Girl.”** Like the Missouri stories, the
reader had to dig to the fine print to find the truth. The man was not sentenced for
getting a girl pregnant. A more appropriate headline would have been “Seven-time
Convicted Criminal Gets his Eighth for Child Molestation.” The previous seven
convictions had occurred over a ten year period. The victim was 15 and was
repeatedly molested since the age of 12. Her assailant was 37. It no longer seems
strange that the word “molester” or “predator” are absent from our legal and popular
reporting. The headlines frame the story this way. He was a man. The problem?
She’s pregnant.

Most people are surprised by the fact that from our country’s founding until just 40
years ago, rapists and molesters potentially faced the death penalty in 18 states, and
a life sentence in most others. Back then, children played in the parks. Back then,
women gave little thought to their safety walking down the street alone. But today
we lock ourselves in our homes while rapists and molesters are released to freedom.
This book is the chronology of the legal experiment that brought us to such a sad
state.

10 Judge delays predator trials. The Kansas City Star, Johnson Co./ Metro Ed., August 1, 2001, p. B4.
11 Appeared on June 3, 2002 at the news website, thelouisvillechannel.com.
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~Two~

Nature of Law & America’s Founding Law Order

“Upon these two foundations, the law of nature
and the law of revelation, depend all human laws.”*
From the birth of America to the publication of Darwin’s Origin of the Species? in
1859, the primary law book in America was William Blackstone’s Commentaries on
the Laws of England.® Blackstone held that the principles of law were unchanging
based on the will of a “Supreme Being.” Because God’s law comported with the
reality of creation both human and material, Blackstone concluded that the “law of
nature” dictated by God Himself was superior to all others and binding over all
people at all times. The features of God’s law provided for equal protection under
law as no man is held to be above the law (not even the King).

Law is, by definition, fixed, therefore knowable with the reasonable expectation it
could be kept by all. According to Noah Webster’s 1828 American dictionary of the
English language, law comes from the [Sax. Laga, lage, lag, or lah; Sw. lag; Dan.
Lov; It. Legge; Sp. Ley; Fr. Loi; L. lex; from the root of lay, Sax. Lecgan, Goth.
Lagyan. See Lay. A law is that which is laid, set or fixed, like_statue, constitution,
form L. statuo.] Law is fixed. Anti-law is moving, flexible or not fixed. Webster
says further:

1. Arule, particularly an established or permanent rule, prescribed by the
supreme power of a state to its subjects, for regulating their actions,
particularly their social actions. Laws are imperative or mandatory,
commanding what shall be done; prohibitory, restraining from what is to be
forborn; or permissive, declaring what may be done without incurring a
penalty. The laws which enjoin the duties of piety and morality, are
prescribed by God and found in the Scriptures.

The majesty of God’s law is that it is deemed adequate and binding because it
contemplated the true nature of man: Inherently evil, in need of a Savior and
repentance.

The criminal or penal law (the prohibitory part of law) in American states was
enacted usually on or about the time of statehood and, while there were a few
exceptions such as Louisiana, the English law order known as the “Common Law,”

1 william Blackstone, 1765. Blackstone's Commentaries were on the common law which is distinguished from statutory law created
by the enactment of legislatures, the common law comprises the body of those principles and rules of action, relating to the
government and security [rights] of persons and property, which derive their authority solely from usages and customs of
immemorial antiquity, or from the judgments and decrees of the courts recognizing, affirming, and enforcing such usages and
customs; and in this sense, particularly the ancient unwritten law of England.

% The complete title of the first edition of Darwin’s book was The Origin of Species by Means of Natural Selection, or The
Preservation of Favoured Races in the Struggle for Life.

3 Sir William Blackstone (1723-1780), Professor of Common Law, Oxford University, was an eminent, prolific English authority on
common law. The common law is part of the underlying law used in England and the United States. The common law derives from a
long line of rights developed over centuries on behalf of the people. A famous example is the Magna Charta (1215) under King
John. These rights include what was referenced by our own U.S. "Bill of Rights." Blackstone wrote prolifically on the laws on the
England. His Commentaries were well received, went through a number of editions, and are still cited in modern legal references
such as Black's Law Dictionary.
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which was rooted in the Old and New Testaments of “Nature’s God” served as the
law order. Because the Law was accepted as objective and absolute, and the
“revelation” of God defined right and wrong, law was settled and fixed. Good and
evil were unchangeable moral concepts bringing societal order. The 1891 Blacks Law
Dictionary confirms, “Christianity [is] the religion founded and established by Jesus
Christ. Christianity is a part of the common law, or of the law of the land. See State
v. Chandler, 2 Har. (Del.) 553;... Vidal v. Girard, 2 How. 127, 11 L. Ed. 205,” etc.

The Standard: Fixed or Evolving?

The firm and fixed foundation of American law served until Christopher Columbus
Langdell came to Harvard Law School, in 1870 where he charted a new course
known as legal positivism, or evolving law. Langdell was chosen by the respected
Charles William Elliott, an avid promoter of the latest Darwinian principles and as
Harvard’s president, brought many other Darwinians on staff at Harvard. Langdell
held that since man evolves, his laws must also evolve and, like that, law was
thereafter unhinged from the fixed and divine, as law students were redirected to a
new stream of law focused more on judge’s decisions rather than on America’s firm
and fixed law and the Constitution.

As Harvard set the standard for the study of law in America and broke trail for all
innovation, law was becoming dependent on social customs often based on the latest
innovation or trend. In the next generation, Oliver Wendell Holmes, Jr., appointed to
the supreme Court in 1902 captured the spirit of the evolving legal age when he
declared:

[T]he justification of a law for us cannot be found in the fact that our
fathers have always followed it. It must be found in some help which
the law brings toward reaching a social end.*

By the time of Roscoe Pound, who led the Harvard Law School as Dean from 1916-
36, positivistic legal philosophy was firmly institutionalized in the progressive places
where young legal minds were trained. The enlightened saw Law anew, as
expansively charged with making broad social change. As memory of fixed
standards faded, Pound declared no longer should it be the mission of jurisprudence
to focus on the narrow field of legal interpretation; the goal should be to become a
sociological force to influence the development of society. Note today’s news reports
of legal issues. They almost always begin with someone’s poll of public opinion, with
the bias or standing of the polling agency unreported.

As America settled and prospered, the well-known Biblical standard with its
explanation of Man and the World, according to Blackstone’s “Nature and Nature’s
God” was becoming eclipsed by “Evolution” subjectively driven by men of science
and the scientific process. Law would not be the only field inspired by its new self-
conferred messianic role to seek expanded influence and controls, not contemplated
and counter to the US Constitution, over America’s swelling population.

Kinsey’s Flawed Statistical Evidence of “Normal’ Sexuality

Based on the seminal work of Dr. Judith A. Reisman®, the RSVPAmerica Campaign
confirmed that the changes to pre-1948 laws protecting marriage, women and

4 Oliver Wendell Holmes, Jr., Collected Legal Papers. NY: Harcourt, Brace and Company, 1920. P. 225, “The Law in Science—the
Science in Law.” Cited in Barton, Original Intent. P. 229.

% Reisman, J. A. 2000. Kinsey: Crimes and Consequences. (2" ed.). Crestwood, KY: Institute For Media
Education.
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children are directly traced to the flawed sex science of Indiana University zoologist
professor Alfred C. Kinsey. There had been other research into human sexuality
deviant and otherwise, but until Kinsey’s research there was never so grand a
project (18,000 interviewees, Kinsey claimed,) to inquire into the behavior of normal
Americans.

The year after the first Kinsey Report, Sexual Behavior in the Human Male, on May 8,
1949, The New York Times reported,

Dr. Alfred Kinsey, [speaking at a Columbia University forum on crime
prevention] author of the Kinsey Report, asked that the laws on sex
offenses be changed. He said: ‘Not more than 5 percent of the
persons who pass through the courts are involved in behavior which
damages other individuals’. The other 95 percent ‘are involved in
sexual behavior that transgresses laws that have no function other
than to preserve custom,’ he said.®

Kinsey'’s statistics disprove his NYT proposal. As Dr. Judith A. Reisman pointed out in
her book, Kinsey: Crimes & Consequences, Kinsey’s data largely reflect the conduct
of criminals and sex deviates.” Of 18,000 subjects in the Male sample, the Kinsey
Male Report claims to reflect a normal distribution of 5,300 white males. Of that
number, the Kinsey Reports denominates 2,446 as convicts, 946 as homosexuals, 57
as a special group of homosexuals (having 100 or more partners), 117 as mentally
ill, 342 as “others” and 650 as boys. That means that the data in the Kinsey Report
(1948) are based on 4,628 aberrant and a mere 873 normal males.® Dr. Reisman’s
report of 86% of Kinsey’s sample being aberrant males was finally conceded by
Kinsey’s co-author Paul Gebhard in 1990.°

An additional problem with Kinsey’s scientific accuracy was pointed out by renowned
psychologist Abraham Maslow, who warned Kinsey that only women (and men)
engaged in unconventional, exhibitionist sexual behavior would be most likely to
share their sexual experiences with strangers.’® Maslow’s counsel garnered Kinsey’s
ire, but he continued on. As Maslow warned, Kinsey could locate almost no “normal”
married women to interview so he redefined prostitutes as “married” if they ever
lived over a year with a man. In addition, he purged prison and black female
interviews due, he said, to their larger percentage of early sexual experiences.

These data were received by the legal profession as “scientific evidence” of an
overwhelming and impossible problem with the common law standard then in force
in state law across the nation. It led one legal sage to despair over Kinsey’s claim
that, if “a total clean up of sex offenders is demanded, it is in effect a proposal to put
95% of the male population in jail.”**

The American Law Institute

® New York Times, May 8, 1949, page 59, column 3.

" Reisman, J. A. 2000. Supra., p.ii. Correspondence from Allen Wallis, Past President of the American Statistical Association,
former editor of the Journal of the American Statistical Association, former Chancellor of the University of Rochester.

8 For a complete discussion of the Kinsey Reports fraudulent statistical methodology, see Reisman, Kinsey: Crimes &
Consequences, 2" ed., pp. 49-68.

9 Letter from Paul Gebhard to Director June M. Reinisch at the Kinsey Institute, December 6, 1990.

10  etter from Maslow to Amram Scheinfeld, Apr. 29, 1970. The Archives of the History of American Psychology, University of
Akron, OH. See reprint in Reisman, et al, Kinsey, Sex and Fraud, p. 221.

11 Ploscowe, M. 1948. Sex Habits of American Male, Deutsch, p. 121, Quoting Kinsey, Sexual Behavior in the Human Male, 1948,
p. 392.
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Prompted by Kinsey’s findings of what constituted “normal” sexuality, a full chorus of
legal and therapeutic elites joined in the call for criminal law reform in state law.

The 1955 Model Penal Code Draft 4, was sent to each state in answer to their call.
The American Bar Association’s educational arm, the American Law Institute (ALI),
produced the “Model Penal Code” (MPC), fulfilling a goal spanning the entire history
of the ALI. According to Professor Wechsler, “a study of the defects of American
criminal law was begun by the Institute as early as May, 1923,”*? the year ALl was
founded.

Wechsler reported again on the focus of the ALI in 1937: “Finally the American Law
Institute, after a suggestion by President Roosevelt that it turn its attention to “the
field of the substantive criminal law,” has approved the recommendation of an
advisory committee that it undertake the preparation of a model criminal code, a
task that may, however, prove to be impossible of performance on any
comprehensive scale, under contemporary social and economic conditions.”*?

Writing in 1968 Psychiatrist Manfred Guttmacher, an MPC Advisor, reported that the
ALl had sought funds from the Rockefeller Foundation “a quarter of a century” before
their funding was finally granted in 1950. The delay in Rockefeller funding was
reportedly due to assistance needed from the behavioral sciences, which was not yet
ready.'® The assistance arrived in 1948 with the publication of the Rockefeller
funded first Kinsey Report, Sexual Behavior in the Human Male.

Exclaiming high hopes for releasing what the “social sciences” now said was
“scientifically” verified “normal” human sexuality from outdated custom and moral
fetters, Professor Wechsler made it official. Writing in a 1952 Harvard Law Review,
he called the legal profession and the justice system’s attention to the need to
rewrite the Common Law. The ALI Model Penal Code would serve as a guide to the
states in updating penal codes. The often cited purpose of the MPC was allegedly
nothing more than to simply, merely, “define and clarify, the Common Law principles
that exist in our country.”*® Professor Wechsler led the team, as the Model Penal
Code’s chief author.

The Call for Criminal Law Reform: Crimes Against the Person and
Offenses Against Morality—Our Legal Foundation

The year after the first Kinsey Report, Sexual Behavior in the Human Male, on May 8,
1949, The New York Times reported:

Dr. Alfred Kinsey, [speaking at a Columbia University forum on crime
prevention] author of the Kinsey Report, asked that the laws on sex
offenses be changed. He said: ‘Not more than 5 percent of the
persons who pass through the courts are involved in behavior which
damages other individuals’. The other 95 percent ‘are involved in
sexual behavior that transgresses laws that have no function other
than to preserve custom,’ he said.®

The national call for penal code reform, (which is state criminal law), began in 1952,
with Professor Herbert Wechsler’s article in the very prestigious and respected

12 Wechsler, H. 1952. The Challenge of a Model Penal Code. Harvard Law Review,65(7), p. 1097, fn 1.
13Herbert Wechsler. A Rational of the Law of Homicide. Columbia Law Review. Vol 37, 1937, p. 701.

14 Guttmacher, M.S. 1968. The Role of Psychiatry in the Law. Springfield, IL: Charles C. Thomas, p. v, Vi.
15 Rothenberg, R. E. 1981. The Plain Language Law Dictionary, p. 19.

16 New York Times, May 8, 1949, page 59, column 3.
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Harvard Law Review, in which he argues that the law’s “ineffectiveness” can be seen
“from the prevalence of serious offenses and the high rates of recidivism that the

crime statistics uniformly show.

»17

Wechsler’s points in argument for a model code and penal revision from the 1952
Harvard Law Review are listed in the order in which they occur. The Common Law
fails because of:

QR hwNPE

© o~

10.
11.

12

13.

The prevalence of serious sex offenses in America.
High rates of recidivism.
Use of punishments (even death) as criminal sanction.
Lack of attention to the causes of criminal behavior.
Lack of attention to the dynamics of criminal behavior.
Sanctions are determined by the injury inflicted—
a. There is no consideration of the future danger defendant presents
b. No consideration of requirements for effective therapy
Wide disparity of sentencing
Law has retributive objectives—vengeance in disguise
Based on unsound psychological premises
a. Such as freedom of will
b. The belief that punishment deters
The law rejects or does not use the aid of modern science.
Penal sanctions depend on past behavior rather than controlling future
conduct.

.Maximum prison terms are frequently too high to be regarded as real

limitations.
Judicial sentencing is based on inadequate knowledge of the offender and
involves widespread inequalities in the use of determinative norms.

Professor Wechsler’s proposed solutions:

1.

2.

10.

Penal law ought to be shaped by risk creation without reference to actual
results.

Law should ask if there is a need to supplement the knowledge test
(McNaugten) by asking whether the defendant has the power to control his
conduct in light of knowledge.

Dilemmas can be solved by prosecutive acquiescence to psychiatric
recommendation.

The rule of law defined by legislators should delineate major categories, and
administration should determine the specifics.

“To the extent—and that extent is large—that legislative choice ought to be
guided or can be assisted by knowledge or insight gained in the medical,
psychological and social sciences, that knowledge will be marshaled for the
purpose by those competent to set it forth.” (p. 1130)

It is now feasible to use prediction tables to determine probation, which
should be advanced.

Plea bargaining and indeterminate sentencing procedures should be
formalized

Responsibility for offender “treatment” should come through a board of
judges, social work, psychiatry, penology, and education—not judge and jury.
Sentencing should be postponed six months after commitment to make an
institutional study of the offender.

“We may expect significant advance in scientific insight concerning both the
causes and control of human conduct.” (p. 1132)

17 Wechsler, H. 1952. Challenge of a Model Penal Code. Harvard Law Review. Vol. 65 at 1103.
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Finally Wechsler, in the Columbia Law Review, in 1968 says:

The law should not express the pious sentiment of the community. Unless
conduct unjustifiably and inexcusably inflicts or threatens substantial harm to
individual or public interests, it is not deemed to be a proper subject of a
penal prohibition.

The measure of the Model Penal Code’s success and its purpose would be to reduce
crime, recidivism and to modernize the law.

The fourth draft of the American Law Institute’s Model Penal Code (ALI-MPC) was
sent to the states in 1955. Generally between the 1960s through the70s, state
criminal law reform committees formed to “define and clarify the [state’s] common
law principles” aided by the latest “science” and guided by the ALI-MPC. Numerous
articles were published about the penal code revision in state academic and
professional journals. When finished, the state drafting committees delivered to the
legislature a penal code for passage that claimed to define and clarify the state’s
Common Law principles.*®

A small radical element within the bar and in allied therapeutic fields published 4
books discussing the “scientific evidence” revealed in the Kinsey Reports, with its
87% aberrant Male sample.’® This they said was the proof that the common law was
anachronistic and in need of conformity to the most current knowledge of what was
now revealed by science to be “normal” human behavior. In one of the 1948 books,
the introduction enthused that;

..virtually every page of the Kinsey Report touches on some section of
the legal code...a reminder that the law, like....our social pattern, falls
lamentably short of being based on a knowledge of facts.?°

With the debut of the Kinsey Reports, a small group of change agents began to insist
that with 95% of “normal” American males classified as sexual criminals under the
1948 justice system, the laws which largely protected women and children were
unenforceable. Therefore, legal pillars like Columbia University law professor Herbert
Wechsler said that state criminal laws were in need of revision because they were
“ineffective, inhumane and thoroughly unscientific” based on the truth now available

By April, 2004, the American Legislative Exchange council (ALEC) published a summary of this research for distribution to its
2,400 state legislator membership, The State Factor: Restoring Legal Protections for Women and Children: A Historical Analysis of
the States Criminal Codes.

19 Dr. Judith Reisman identified the following principle findings claimed in The Kinsey Reports to be indicative of “normal” human
sexual behavior:

+Kinsey spoke of orgasms as “outlets” and considered all outlets equal -- whether between husband and wife, boy and dog, man
and boy, girl, or baby -- for there is no abnormality and no normality.

+As the aim of coitus is orgasm, the more orgasms from any “outlet,” at the earliest age- the healthier the person.

*Masturbation is critical for sexual, physical and emotional health. It can never be excessive or pathological.

+All sexual taboos and sex laws are routinely broken; thus all taboos and sex laws should be eliminated, including that of rape,
unless serious “force” is used.-sSince sex is, can, and should be commonly shared with anyone and anything, jealousy is passé.«All
sexual experimentation before marriage will increase the likelihood of a successful long-term marriage and venereal disease and
other disorders will be reduced dramatically.

+Children are sexual and potentially orgasmic from birth (“womb to tomb”); are never harmed by adult/child sex, even incest, and
often benefit thereby.sThere is no medical or other reason for adult-child sex, or incest, to be forbidden.ePeople left on their own are
naturally bisexual. Religious bigotry and prejudice forces people into heterosexuality and monogamy.sAll sodomy is natural and
healthy. Homosexuals represent 10-37% of the population or more. (Kinsey's findings were always very fluid on this point.) Some
educators have interpreted his findings by saying that only 4% to 6% of the population is exclusively heterosexual so the
“heterosexual” bias in the U.S. should be eliminated.

2 Ernst, M., & Loth, D. 1948. American Sexual Behavior and the Kinsey Report, NY: Graystone Press, n. 28, 132. See also
Reisman, J. A., 2000, Kinsey: Crimes & Consequences. Crestwood, KY: Institute for Media Education, 204.

Chapter Two 14



through “objective” scientific pursuit.?* A carefully orchestrated media blitz across
the nation reinforced the Kinsey Reports to be just that - “science.”??

Only months after the Male Volume was published, Dr. Kinsey was invited to testify
before a judicial committee of the California Legislature, regarding sex offense law.
First, he claimed that his decade of research reflected “normal sexuality” to be found
in the entire American male population; “[Our research] has the advantage of
having a background of the picture typical in the population as a whole...”®* Then,
Kinsey described his claims of “normal” human sexuality in America in the 1940s and
50s:

There is very near the whole of the population that is involved in
exhibition or peeping at some time or another in its life. There is
between 35 and 40 percent of the male population that has some
homosexual activity after adolescence. There is 25 percent of the
male population that has a considerable amount of homosexual
activity. There is anywhere from 15 to 60 percent of the farm boys in
different parts of the country which has animal intercourse. Now, that
means that the persons who are apprehended for these things are
involved in behavior which may or may not be different from that of
the rest of the population.

It is our finding so far, that it is not more than 5 to 10 percent of the
persons who are apprehended and convicted as sex offenders who are
involved in behavior which is fundamentally different from that of a
high proportion of the rest of the population.?

The Zoologist Kinsey spoke throughout his testimony of his close association with
Psychiatrist Manfred Guttmacher and the Group for the Advancement of Psychiatry
(GAP), as well as his work with sociologist and lawyer Dr. Paul Tappan, director for
the New Jersey Commission on the Habitual Sex Offender. Both of these therapeutic
“experts” would bring Dr. Kinsey’s flawed data to the table a few years later in the
development of the Model Penal Code.

Kinsey also refers to “constant contact over a long period of years”® with the courts
of New York City, revealing his ongoing relationship with New York magistrate, Morris
Ploscowe. Ploscowe and Dr. Tappan are two of the four Model Penal Code authors,
and Dr. Guttmacher served as an advisor to the four MPC authors. Dr. Guttmacher
is cited as the authority on sex psychopath laws in the 4t" draft (1955) MPC, a
primary source for the states to draft sex offense laws.?®

Kinsey cites Guttmacher and Tappan as authorities in support of his scientific claims,
as they, in turn, refer to him in their research, creating a closed circle of cross-citing
authorities in the new and burgeoning human sexuality field built on The Kinsey

2 Wechsler, H. 1952. Challenge of a Model Penal Code. Harvard Law Review, Vol. 65, p. 1103.

22 Geoffrey Gorer, writing in the American Scholar (Vol. 17, 1948, p. 281) says that “The [Kinsey Reports] pre-publicity campaign,
with vetted articles strategically placed, was one of the most ingenious and carefully executed in recent publishing history.”

23 Testimony of Alfred C. Kinsey before the Assembly Interim Committee on Judicial System and Judicial Process of the California
Legislature, 1949, p. 133. Recorded in the Assembly Journal, March 8, 1950.

24 Testimony of Alfred C. Kinsey before the Assembly Interim Committee on Judicial System and Judicial Process of the California
Legislature, 1949, Recorded in the Assembly Journal, March 8, 1950, p. 135-136.

% Testimony of Alfred C. Kinsey before the Assembly Interim Committee on Judicial System and Judicial Process of the California
Legislature, 1949, p. 133.

26 Model Penal Code, Draft 4, 1955, Appendix D, p. 288-289.
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Reports.?’ Kinsey testifies to the importance of GAP in relation to how the law must
begin to view and handle sex offenders:

There has been a group of the top psychiatric organizations in the
United States, a Group for the Advancement of Psychiatry, a group of
elective members who represent in the opinion of psychiatrists the
country over, the top group. That group—“gap” as we ordinarily call
it—has been making a special study of the problem of sex offenders
for a goodly number of years, and within the last year has arrived at
specific recommendations on the handling of sex offenders. Those
recommendations are in print—I happen to have one copy with me.?®

There are some of us, of course, like ourselves, who are making
special studies of sex problems who have material to give to you. |
am very sure that there are experienced social workers who would
give you valuable opportunity to take those things into account. A
sociologist, Dr. Paul Tappan, of New York University, who has made a
special study of delinquency, is the sociologist whom the New Jersey
State Commission has called in for making a number of special
studies, which would have been completely missed if your commission
had been entirely a psychiatric group.?®

In 1950, the Group for the Advancement of Psychiatry recommended that children
make sexual decisions at the age of seven.

The Committee proposes that in remedy the legal status of persons
under 21 years of age relating to sexual behavior be clarified. In
general, persons under the age of 7 are legally regarded as not
responsible....It may be true that such persons cannot enter into
contracts, but many are by endowment and training fully capable of
part or exceptionally even full responsibility for sexual behavior.
(Psychiatrically Deviated Sex Offenders, Report No. 9, Committee on
Forensic Psychiatry of the Group for the Advancement of Psychiatry,
February, 1950.)

Examining the Evidence Today of Legal Change in the States

A preliminary examination of 30 state law schools and Bar Journals chronicle the
period of law reform beginning with sexual psychopath legislation in the 40’s to
Professor Wechsler’s call in 1952 to the early 1960s through the late seventies, when
state criminal code reform was conducted in the thirty states reviewed. The state
laws pre-Kinsey generally provided significantly stronger protections for women and
children. For example:

Age of Consent 18 and 16 years old; (21 in Tennessee)
Statutory Rape Penalties From Death (16 states) to minimum years
Rape Penalties From Death, (18 states) to a minimum 2 years®°

27 Additional quotations from Guttmacher and Tappan in Appendix 1.

28 Testimony of Alfred C. Kinsey before the Assembly Interim Committee on Judicial System and Judicial Process of the California
Legislature, 1949, p. 134.

2 Testimony of Alfred C. Kinsey before the Assembly Interim Committee on Judicial System and Judicial Process of the California
Legislature, 1949, p. 148.

30 Bensing, R. 1952. A Comparative Study of Sex Statutes. Journal of Criminal Law, Criminology and Police Science, Vol. 42, pp.
57-72.
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In the 18 states where the death penalty was the maximum sentence for rape, there
were 316 executions from 1930 to 1948.%

Until the promotion of the Model Penal Code, states relied from their beginnings on
the common law, which held the view that men are blamable for sexual conduct, and
are capable of self-discipline. MPC author Morris Ploscowe lamented the stringent
law in force in his state, which he quoted in the New York Commission report
discussed in detail later:

And be it further enacted by the authority aforesaid. That if any
person shall by force ravish a married woman, or maid, or any other
woman, it shall be deemed and adjudged a felony; and every
offender being thereof duly convicted or attained, shall suffer death
for the same.

(Chap. 23, Laws of 1787).32

By 1965 the view that men are largely susceptible to feminine wiles and thus
no longer blamable for sexual conduct dominated society, psychology and
law. Kinsey’s coauthors continued to push his free love dogma in their book
that blamed the victim and pitied the predator:

Another source of the female desire to be forced is a psychological
defense and projection mechanism that enables an inhibited woman to
enjoy sexual activity without feeling guilty about it. “He made me do
it” salves the conscience very readily. Unfortunately this excuse can
have disastrous consequences if it is offered by the girl not only to
herself but to her outraged parents. As Dr. Kinsey often said, the
difference between a “good time” and a “rape” may hinge on whether
the girl’s parents were awake when she finally arrived home. .33

Fifty years ago, 33% of the states in the union had no statute of limitations for
reports of rape. Eighteen states provided the death penalty for rape of an adult
woman. Men were considered responsible for their actions and sexual intercourse
with a woman, not ones wife, other than a paid prostitute was largely viewed as
unprincipled. What was a “traditional” American view of any man who would rape a
woman? President Theodore Roosevelt said:

[R]ape....[is] the most abominable in all the category of crimes, even
worse than murder....[I]n my judgment, the crime of rape should
always be punished with death, as is the case with murder; assault
with intent to commit rape should be made a capital crime.*

“We Mean to Act as if We Were a Ledqislative Commission...”

There was more afoot than a simple clarification of the penal law that had ordered
the American way of life and justice to that time. In 1948, (seven years before the
MPC was generally released), Louis B. Schwartz, who claimed authorship of the “Sex

31 |llinois Commission on the Sex Offender, March 15, 1953, p. 27.

32 Report and Analysis of Sex Crimes in the City of New York, 1939, p. 22 footnote 1.

33 Sex Offenders, (1965), Paul Gebhard, John Gagnon, Wardell Pomeroy, Cornelia Christenson, Harper and Row, New York, The
Kinsey Institute, Bloomington, IN., at 178.

34 Sixth Annual Message to Congress. A Compilation of the Messages and Papers of the Presidents 20 vols. (New York: Bureau of
National Literature, Inc., prepared under the direction of the Joint Committee on Printing, of the House and Senate, pursuant to an
Act of the Fifty-Second Congress of the United States, 1893, 1923), Vol. XIV, pp. 7030-7032, 7046, 7048, a, Booklet 1(March 1996),
p. 31.
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Offense”®® section of the MPC, proposed a plan before the Code was funded in 1950

or announced in 1952. Schwartz said of the Code in a review of Kinsey'’s first
published volume:

[Sexual penal reforms can] eventually...ease themselves into the
written law, especially if it can be done in the course of a general
revision of the penal code. This avoids the appearance of outright
repudiation of conservative moral standards, by presenting the
changes in a context of merely technical improvements.®

Wechsler boasted in 1955, “we mean to act as if we were a legislative commission,
charged with construction of an ideal penal code.”’ Wechsler writes in the Columbia
Law Review when the project was over, “Viewing these words in retrospect, | am
content with their description of the effort.”®® What was the authority for pretending
to be a legislative commission? Not initiated by the will of the people, nor guided by
their elected representatives, a private cadre of legal elites decided, by their own
admission, they would rewrite our laws as if they had such authority!

A very typical story is found in lowa, where in 1961, the lowa Bar Association
privately funded a special Committee on Criminal Law. Their first two years were
spent primarily in the study of “revision of criminal codes in lllinois, Wisconsin, and
Minnesota, and a study of the Model Penal Code.” In 1964, they reported that
“financial assistance is expected from the lowa State Bar Foundation.”*°

The legal elites did not trust legislators who would listen to the citizenry rather than
the agenda of a private legal group which opposed the public outcry for stronger
protections against crime. The therapeutic expert became the replacement for the
“peer” who would serve on a jury. Such snobbery is expressed toward legislators
and the justice system by Professor Jerome Hall of the Indiana University School of
Law in Bloomington, and a member of ALI’'s Criminal Law Advisory Committee, who
wrote,

Finally, in the agitated area of sexual offenses, it must be obvious that
the limitation of inquiry to cases and statutes is grossly inadequate.
The impetuous reaction of legislators to a vicious crime and consequent
public hysteria is apt to result in legislation which is very cruel and
violative of elementary legal safeguards. Adequate, defensible controls
can be invented only if the relevant facts are known, together with the
available knowledge of the personality of sexual offenders, the etiology
of their offenses, and so on.*°

On the heels of the publication of Kinsey’s Male Volume, Kinsey’s ACLU lawyer,
Morris Ernst, called upon “every bar association in the country” to “establish a
Committee on the Laws of Sexual Behavior and consider its own State’s legal system

35 The MPC ushered in the term “sex” which appears to enter the Legal cannon in 1955 (and in the common parlance with The
Kinsey Reports post 1948). “Crimes Against Persons” and “Offenses Against Morality"--under the common law--became “Sex
Offenses” in the MPC.

3 Schwartz, L. B. 1948. Sexual Behavior in the Human Male, Book Review. University of Pennsylvania Law Review, vol. 96, p.
917.

37 Wechsler, H. 1955. A Thoughtful Code of Substantive Law. Journal of Criminal Law, Criminology and Police Science, Vol. 45,
pp. 524-535.

38 Wechsler, H. 1968. Codification of the Criminal Law in the United States: The Model Penal Code. Columbia Law Review, Vol.
68, p. 1427.

39 Paul E. Wilson. 1964. State Criminal Law Revision. American Criminal Law Quarterly. Vol. 3, p. 200.

40 Hall, J. 1954. Revision of Criminal Law—Objectives and Methods. Nebraska Law Review. Vol. 33, p. 393.
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in this field...to adjust our laws to the growth of scientific knowledge and the
changing needs of the people.** Ernst comments further:

“[N]o bar association, law school journal, or lawyers’ committee can
consider laws ...on sexual matters without reference to the Kinsey
study. Kinsey’s first volume ended an era ...”*2.

It is most noteworthy that Ernst called upon lawyers and the bar association, those
without office and no accountability to the people to undertake to overturn state laws
that had long served the American people. Post 1955, criminal law reform
dependent on the Kinsey Reports swept the nation.

Other influences on the states’ embrace of the ALI/MPC are suggested by
Sanford J. Fox, the sole draftsman for the New Hampshire Criminal Code.

There is undoubtedly an element of ‘me-too-isim’ involved as well.
The Model Penal Code and the enactment of new codes by several
states during the recent past have exerted a strong influence to
reevaluate a body of law which many have known to require
revision...Of central historical importance is the background of the
Model Penal Code. Several documents which demonstrate major
ideational roots of the Code...make it clear that the thinking at
Columbia and Chicago in the 1930’s played a decisive historical role.”*?

Model Penal Code Sent to States

The American Law Institute’s 1955 Model Penal Code (Draft 4) and the changes it
effected upon early states revisions are often cited as the preeminent guide for state
criminal code reformers. The states generally followed this process for revision:

1. In 1952, Professor Herbert Wechsler in the Harvard Law Review dubbed
the common law “ineffective, inhumane, and thoroughly unscientific.” Funded
by the Rockefeller Foundation in 1950, the MPC sex offenses chapter first
draft appeared in 1955 (MPC Draft 4) and was distributed to the states.

2. The state’s bar association or the legislature provide staff and/or funding,
with federal assistance in some instances, to form a Commission/Committee
to reform/revise the state criminal code. The Commission/Committee advises
and approves drafts written by one or more “reporting staff.”

3. The Commission/Committee consists of law school professors from each
major law school, judges, and the legal elite. Some states had advisory
committees that included the therapeutic sciences, and corrections.

4. The Commission/Committee examines the American Law Institute Model
Penal Code as its primary source for reform including the ALI's recommended
changes. There is also frequent reference to the early state revisions in
Wisconsin (1956), lllinois (1962), New York (1967) and New Jersey (1971).
There are specific citations to The Kinsey Reports, as well as the Wolfenden
Report (a study of sodomy privatization in Great Britain) in the sex offenses
recommendations, or to “second generation” sources which cite to The Kinsey
Reports, the 1955 draft of the MPC being a primary example.

41 Ernst, M. & Loth, D. American Sexual Behavior and The Kinsey Report. Graystone Press, New York, 1948, pp. 19, 139.

42 Ernst, Morris, The Kinsey Report and the Law, in Sexual Behavior in American Society, Jerome Himehach and Sylvia Fava,
(Eds.)., W.W. Norton, New York, 1948, p. 245.

43 Fox, S. J. 1970. Reflection on the Law Reforming Process. Journal of Law Reform, vol. 4(3), p. 444.
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5. The Commission/Committee or one of its key spokesmen publishes an
article calling for “reform” in a law school or state Bar journal. The
justification given is that existing law is “obsolete,” not based on “current
social and scientific thought,” and too complex. Some cite examples such as
references to trains and livery stables.

6. In the “Crimes against the Person” and “Offenses against Morals” state law
code sections, crimes are renamed “sex offenses” based on the Model Penal
Code. The MPC (Draft 4) cites to Kinsey as an authority in the sex offenses
chapter nine times, in addition to a complete appendix of 21 quotes, 19 of
which are from the Kinsey Male Volume (Section 207.5, Appendix A,
Frequency of Deviation). The MPC relied for its “Sex Science” data defining
America’s “normal” sexual practices on the distorted authority of the Kinsey
Reports.

7. The common law concept of “consent” primarily to marry (or to determine
if the crime was rape or fornication) is twisted to move toward legalization of
all sexual contacts between “consenting adults,” with the age of consent
being lowered in most cases.

8. Forcible rape becomes so narrowly defined by the requirement that the
victim prove her resistance by injury or death, that the newly created lesser
crimes or infractions are often plea-bargained. Some states (Minnesota and
New Jersey, for example) eliminated the term “rape” all together. Others use
“sexual assault,” “sexual misconduct,” “sexual contact,” “sexual conduct,”
“illegal intercourse,” or other terms to describe sex offenses. The new terms
for rape in the reformed codes are defined differently from state to state, as
are the ages applied, and the penalties.

9. The state revision Commission/Committee introduces the concept of
“forcible compulsion” into the definition of rape (burden of proof shifts from
the predator to the victim), which is now required in addition to non consent.
The crime is diminished by the creation of lesser offenses based on “degree”
of non consent, the age of the victim, and age differential of the offender and
victim, the amount of injury, and the relationship between the predator and
victim, if any. The prosecutor may now choose from a dozen or so felony to
misdemeanor charges that were once one serious crime of rape.

10. As recommended by the Model Penal Code and The Kinsey Reports (Male
Volume p. 392), the age of consent is moved to between 12 and 16, (age 10
is recommended by the MPC) and offenses are graded downward as the age
of the victim increases. The severity of the crime no longer depends on what
criminal act was committed.

11. Generally, the state and common laws protecting marriage are abolished
or penalties reduced. For example, consensual fornication, adultery, and
sodomy are legal in many states. Bestiality and necrophilia are eliminated or
moved from the sex offenses section to “cruelty to animals” or “abuse of a
corpse.”

12. The new criminal law code is presented to the state legislature as
“merely technical improvement” without major substantive change, and is
passed in whole or significant part.
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States conformed the laws providing protections for women and children to the MPC,
even though comparatively, the related disease, dysfunction and sexual violence so
prevalent today could be said to be unknown under the old and “outdated” penal
system. Although this was a time when people were demanding stronger
enforcement of laws protecting women and children from rapists and child molesters,
the penal reformers were guided by “social science” and legal and therapeutic elites
moving to reduce penalties and/or seeking to eliminate these laws. The state codes
were uniformly weakened as result.

Assumptions of Science-based Criminal L aw Reforms

Prior to 1950, William Blackstone’s Commentaries defined a moral code that
established the fixed laws of early America. The Bible provided the foundation for
defining man’s condition, his responsibility, and the penalties for breaking the law. It
could be argued that “revision” is not a proper description of what happened in
America in 1950. The foundation of American law shifted from Blackstone and the
Common Law, to the new definition of man promoted by the new social sciences.
The contemporaneous revolutions in education, religion and politics are commonly
understood when themes like evolution, humanism, and Unitarianism are mentioned.
The legal revolution is unique in that its history is much more obscure.

Just how important was the abandonment of absolute truth to the future of American
law? New assumptions based on social science directed the course of America’s
institutions and over the past half century, America has become a science driven
society:

1. Man is not a unique creature, endowed by a creator with certain unalienable
rights, but rather is just another mammal.

2. “Science” is the exclusive source of truth.

3. Man’s nature is inherently good, not evil as the Common Law held.

4. Man is not capable of self government as the Common Law held, but rather is
limited in his ability to control himself.

5. There are no absolutes, as all is relative since new discoveries will improve
knowledge constantly.

6. Penal laws need uniformity from state to state.

7. The ALI MPC relied upon Alfred Kinsey’s research which found there are no
unnatural sexual acts and all sexual acts are considered to be natural and
normal, responding to a wide human need.

Any sexual behavior is beyond the law for “consenting adults.”
Sex education will eliminate sex crime, illegitimacy, and disease.
Sodomy is not an unnatural act.

Treatment programs must be provided for sex offenders.
Pornography is harmless, and should be protected as free speech.
All statutory rape is consensual.

Sex is required by all people of all ages for health and happiness.
Protections for women in the law are excessive.

Se@moopop

8. Only legal experts should make laws. Juries and judges need experts from a
number of disciplines to determine guilt.

9. Perceptions of crime as a serious problem are the result of hysteria and
ignorance.

10. Moral values produce guilt, anxiety and mental illness.

New Authority Given to the Therapeutic Sciences
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A primary tenet of Wechsler’s goal for penal code reform was the implementation of
therapy for criminals. In his Harvard Law Review call for the Model Penal Code, he
gloats that;

There has been some acceptance also of the larger point that penal
law in general ought to concern itself with the offender’s personality,
viewing his crime primarily as a symptom of a deviation that may
yield to diagnosis and therapy.* (emphasis added).

The chief psychiatric advisor for the Model Penal Code, Manfred Guttmacher, is
quoted in the Georgia Law Review for the proposition that everyone really wants to
be sexually deviant:

Philosophically a sex offense is an act which offends against the sex
mores of the society in which the individual lives. And, it offends
chiefly because it generates anxiety among the members of that
society. Moreover, prohibited acts generate the greatest anxiety in
those individuals who themselves have strong unconscious desires to
commit similar or related acts and who have suppressed or
repressed them.*

Lest the reader think this was a passing comment from the sixties, the benchmark
college text for corrections officers advised in 1995:

The punishment ideology is particularly attractive to those with a
strong hostile urge just below the surface—although these people may
appear to be upright and productive citizens. Thus justifications for
the punishment ideology have been found in theories on theology,
aesthetics, and utility, the idea being that the offender’s suffering and
expiation serve to cleanse and reestablish accord throughout the
society as a whole. Although all kinds of logical arguments for
punishment can be devised, it has been an obvious failure when set up
as a uniform and inflexible response to negative behavior. The routine
use of punishment in institutions designed to correct offenders can be
viewed as more degrading to society than the offenses themselves in
many cases.*®

Based on these expert opinions, the opposition was effectively silenced. Any
objection to the “scientific” explanation was automatically converted to an admission
of perversion on the part of the questioner. The charge of “maniacal moralist” and
“pervert” silenced the few who dared to observe that protections under the common
law were effective.

Benjamin Karpman, a psychotherapist quoted frequently in the Model Penal Code,
held little regard for a common law that had provided safety and security for the law
abiding citizen, while punishing criminal behavior. As a psychiatrist, he claims the
medical profession is the “vanguard of human progress.”

Experiment is viewed as superior to precedent; old methods are
readily abandoned, to give way to newer methods. It is therefore a
matter of great wonderment, and disappointment as well, that with so
many physicians on the staff of prisons...medicine has thus far

44 Wechsler, H. Challenge of a Model Penal Code. Harvard Law Review. Vol. 65, 1952, p. 1104.
45 Pedophilia, Exhibitionism, and Voyeurism: Legal Problems in the Deviant Society. Georgia Law Review, Vol. 4, 1969, p. 149.
46 Allen, Harry E., & Simonsen, Clifford E. 1995. Corrections in America (7™ ed.). Englewood Cliffs: Prentice Hall, p. 73.
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contributed so little of positive value toward a more scientific and more
humane understanding of crime.*’

A further consequence of therapeutic influence has been to strip the authority of the
jury, replacing it with expert testimony. The ALI MPC authors held that a judge had
no special expertise and a jury of one’s peers was more likely to mete out
punishments to criminals. Wechsler writes,

It is widely urged that the responsibility for the determination of the
treatment of offenders should not, in any case, be vested in the
courts; that judges have no special expertise or insight in this area
that warrants giving them decisive voice; and that they should be
superseded by a dispositions board that might include the judge but
would draw personnel of equal weight from social work, psychiatry,
penology and education.*®

Wechsler’s bias has been proven unsound by multiple studies reported at a
conference held in San Diego in April, 1999. Professor of Law, Neil Vidmar, of Duke
University reported through literature review and his own empirical study with two
colleagues that the jury system over the last 25 years has remained effective. There
was high agreement between trial judges and jury verdicts, juries are able to
understand and act on complex trial evidence, and juries are adept at critical
assessment of experts and their testimony. Vidmar concludes that there is
substantial support for the jury system from a systematic examination of current
research.*

In view of the new sympathies and desire to therapeutically manage criminals in the
ALI’'s MPC, the power of the uniquely American jury “of one’s peers” system was
curbed. This was accomplished in state after state through the expert’s classification
and sub-classification of crimes and the fixing of penalties of once simply understood
laws.

As a more recent example, data were reported in The New York Times front page
story following the rape-mutilation of a 7-year-old boy in Tacoma Washington, a
state once thought to be a model program for its treatment of rapists and molesters.
The Times reports:

State officials are now considering an overhaul of sex offender laws after a
series of crimes this year by people who had undergone years of state
sponsored counseling and therapy...[They] recommend life sentences for
violent rape and molestation of children. The Governor’s panel stated, “The
research demonstrates that most child sex offenders will continue their
abuses for many years and rarely are cured...[and that] all convicted sexual
offenders register with the county in which they reside after leaving prison.”°

A program for the psychiatric evaluation and “treatment” of sexually violent
predators is written into current state laws and funded by taxpayers, in spite of
continued lack of demonstrable benefit. In a detailed analysis of the supreme Court
decision in Kansas v. Hendricks in which the Court upheld a Kansas statute allowing

47 Karpman, B. Sex Life in Prison. Journal of Criminal Law and Criminology. Vol. 38, 1948, p. 476.

48 Wechsler, H. 1952. Harvard Law Review. Vol. 65, p. 1128.

49 Vidmar, N. 1999. Jury's Comprehension of Scientific Evidence: A Jury of Peers? From the Proceedings of the National
Conference on Science and the Law, April 15-16, 1999, pp. 183-188.

50 Sex Crimes Against Children: Many Doubt There’s a Cure. New York Times, Jan. 1, 1990, p. 1.

Chapter Two 23



the state to detain sex offenders indefinitely in mental health treatment facilities, the
Georgia Law Review reports,

By committing rather than jailing, states suggest that sex offenders
are less responsible and less blameworthy for their wrongs than other
criminals...Civil commitment is appropriate for mentally ill people
because their conditions posed risks to the public and to themselves.
Civil, as opposed to criminal, detention is constitutionally justified
because mentally ill people are vulnerable or incompetent and thus in
need of state protection. In contrast, sexual predators are not
considered vulnerable or incompetent but rather extremely dangerous
and blameworthy. Thus the use of civil commitment in the context of
sexual predators is an inappropriate response to a serious social
problem.>*

The problem was demonstrated again on June 21, 2003, in the arrest of repeat sex
offender Michael T. Crane. The Boston Globe reported that “doctors concluded his
mental condition had changed and that he was no longer a threat.” The Johnson
County District Attorney reported that “Crane already had been through the predator
treatment program.” His past crimes included attempted rape and two counts of sex
abuse in 1987, and a 1994 conviction for aggravated criminal sodomy, attempted
rape, and kidnapping that were overturned on technical grounds, resulting in a lesser
conviction in 1996 of sexual battery. According to the Kansas supreme Court records
(No. 82,080), the victim was told to agree to the plea bargain agreement, and she
believed it was the only way to “make sure he stays off the street.” His 35 to life
sentence resulted in only four years of imprisonment. A year after his release, on
March 22, 2003, Crane attacked a woman in her car after she parked outside an
apartment building.

Crane was released because at his violent sexual predator commitment hearing, he
argued that involuntary commitment was limited by the holding of Kansas v.
Hendricks (1997) to those who cannot control their dangerous behavior. The
supreme Court ruled that narrow circumstances permit the forcible civil detainment
of people who are unable to control their behavior and who thereby pose a danger to
the public health and safety.” (Kansas v. Hendricks 521 U.S. 350, 357). By
considering the danger to society rather than responsibility for violent acts against
women and children, the legal system has put the mental health expert in the
position of psychic, soothsayer and prophet. In the case of Michael Crane and
countless other sexual predators, their predictions didn’t come true, and another
victim pays the price.

Some State legislatures are to be commended for seeking remedy for a criminal
justice system that doesn’t work. Fourteen states have abolished discretionary
parole, and half of states require violent offenders to serve at least 85% of their
sentence. Bureaucrat dreamers are squealing under such demands for accountability
and safety from legislators who are listening to people question why predators are
released. One such researcher is Jeremy Travis, a Senior Fellow at the Urban
Institute, who laments, “We are a long way from the ideals of the Model Penal Code,
which granted parole boards enormous power to decide the moment and conditions
of reentry.” His solution to releasing the offender might be titled, “Taxpayer’s Hell.”
He writes,

51 Weeks, E. The Newly Found “Compassion” for Sexual Violent Predators: Civil Commitment and the Right to Treatment in the
Wake of Kansas v. Hendricks. Georgia Law Review, Vol. 32, 1998.
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Let’s imagine a world unconstrained by budgetary realities, legal
conventions, or implementation considerations. [His release] could
include sex offender treatment, job readiness, education and/or
training, a residential drug treatment program, and anger
management.®?

Unfortunately, all these programs are already in place, and they have created an
unbearable tax burden and skyrocketing recidivism. On September 3, 2003, the
Milwaukee Journal Sentinel reported on the Wisconsin state civil commitment
program which costs Wisconsin taxpayers $26 million annually. The center housing
these sexual predators costs $40 million, and it costs $100,000 per year to house
someone there. Sixteen states have similar laws, which allow for civil commitment
after a predator has served his criminal sentence. The laws target those who have
assaulted children, and who suffer a mental disorder and are likely to re-offend. The
article explains that in 2000,

The department clarified for doctors that even if a patient has not
progressed in treatment—or has refused treatment—the doctor should
recommend release if the patient’s needs and risks could be managed
in the community....Wisconsin’s law means that if an offender is 50%
likely to re-offend, release is required.>®

Likewise, the San Francisco news outlet SFGATE.com reported on July 11, 2004 that
California’s hospital program for sexual predators was being questioned for its
effectiveness, and its expense of $75 million a year or about $400 per day per
person. The cost is five times that of keeping an inmate in prison. The California
program at Atascadero reports that 80 percent of sex offenders decline to participate
in treatment sessions. To hold a predator under the California civil commitment law,
two psychiatrists must decide they are dangerous, a district attorney must decide to
begin legal proceedings, a judge must find there is probable cause to hold them, and
a judge or jury must confirm the decision in a civil trial. As of this 2004 reporting,
California had 17,000 sex offenders in state prisons, and 67,000 have been released
back into our communities. The San Joaquin County prosecutor describes the
process as “endless litigation. It's fantastically expensive. We cannot survive as a
state if we continue to pay more than $100,000 for a prison bed.” The state is
currently spending $400 million on a maximum security hospital in Coalinga.

“Harmless” Sexual Offenses Fosters Sympathy for Perpetrator

Forces within the therapeutic field fostered sympathy for the perpetrator and
“treatment” supplanted common law penalties. Sexual Behavior in the Human
Female (1953) added to the mix the stunning finding that no real harm from rape or
molestation were found in the 4,441 female interviews that comprised the second
Kinsey Report. If no measurable harm from rape and molestation occurred in the
lives of “normal” American women, then the penalties for such crimes were
unwarranted.

The Kinsey Reports went further and claimed that half of American women in the
1940s and 50s are not virgins when they married. With this kind of prodigious
sexual activity Kinsey said he found, in the absence of legal contraception and
abortion, do statistics support the high level of the inevitable illegitimate births? It is

52 Jeremy Travis. June 1, 2000. “But They All Come Back: Rethinking Prisoner Reentry. U.S. Dept. of Justice, Office of Justice
Programs, National Institute of Justice. Available online, www.ncjrs.org.

*% “State tops in release of sexual predators.”JSOnline, Milwaukee Journal Sentinel,
http://www.jsonline.com/news/state/sep03/171574.asp, September 21, 2003.
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not found in the public health report data of the day. Nevertheless, to the men
writing the Model Penal Code, the goal of protecting the chastity of women and the
modesty and innocence of children loses value at law when the “scientific” evidence
demonstrates that it is so freely given away.

Consequently, in various state MPC-driven “revisions,” the rapist has evolved to
“actor,” the victim is redefined as “complainant,” and rape itself is redefined as
sexual misconduct, or nonconsensual intercourse, or peer sex play. The therapeutic
field, psychiatrists and social scientists, derive power over the justice system from
the judge and jury, many becoming advocates for the perpetrator (rather than the
victim) of a crime, whose freedom is limited by repressive cultural mores
represented in the pre-1950 criminal code.>® For, as the author of the “Sex
Offenses” section of the Missouri code, Judge Richardson said:

The label ‘rapist’ is a damaging one and should not ordinarily be used
in the statutory non-consent cases...The Code reserves that term for
the most heinous sexual offender. . . In 1955, eleven states fixed the
age of consent for sexual intercourse at 12 and in several jurisdictions,
the age was lower.” (citing to MPC draft 4, 1955, p. 251, n. 126).%°

One MPC author, New York Magistrate Morris Ploscowe, put The Kinsey Report’s
sexual dogma into what ALCU Attorney Morris Ernst called “stream of the law.” The
Report’s “finding” that 95% of the male population are “sex offenders” under the
common law is reflected in the light and sympathetic treatment the MPC authors
have for “sex offenders” whose victims are largely women and children. Ploscowe
laments;

One of the conclusions of the Kinsey Report...the sex offender is not a

monster...but an individual who is not very different from others in his social
56

group....

A relatively new term emerging in the literature to describe rape is “sexually coercive
behavior.” Discussing solutions to this neutralized euphemism of rape, Law
professors John Q. LaFond and Bruce J. Winick suggest that incarceration of
dangerous sex offenders relies on “harsh mandatory sentences.” The second
approach, releasing the dangerous sex offender into the community, relies on
“registration and community notification.” Though these legal advisors see
incarceration as harshness to the predator, they readily admit that registration laws
are worthless:

...it does nothing to stop the offender from moving to another
neighborhood to commit crimes. In addition, the most dangerous sex
offenders are often vagabonds who are hard to trace.®’

This is a new legislative fad whose sole purpose must be to make an elected official
appear to be tough on crime, a particularly appealing trait during an election year.
The fad is known as “Megan’s Law,” which creates a sex offender registry, the
practical end result of which is that law abiding citizens are expected to lock up their

54 Enforced, according to Judge Richardson, by a “shrinking fringe of maniacal moralists.” Missouri Law Review, Vol. 38, 1973, p.
372.

55 Vernon's Annotated Missouri Statutes, 2000, 555.040, Comment to 1973 Proposed Code; also, 1973 Missouri Symposium, pp.

382, 384.

5 Morris Ploscowe, 1948. “Sexual Patterns and the Law” in Sex Habits of American Men, A Symposium on the Kinsey Reports,

Albert Deutsch, Editor, New York, Prentice Hall.

57 Jennifer Tang. Understanding and Managing Sexually Coercive Behavior. Update, New York Academy of Sciences Magazine,

October, 2002, pp. 2-5.
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children and choose alternate routes to conduct their daily lives, while violent child
molesters are asked (compliance is generally not enforced) to put their name on a
registry, and move about with unfettered freedom. Now attacks on innocent children
are blamed on the victim—she should have been aware of his presence in the
neighborhood, or she should have known how to fight back.

On August 20, 2002, Cincinnati, Ohio police reported in the Cincinnati Enquirer that
30% of sex offenders don’t live at addresses filed with authorities. On January 8,
2003, it was reported in the Louisville Courier Journal that “California confirms it has
lost track of 33,000 convicted sex offenders.” The child advocacy group “Parents for
Megan’s Law, contacted all fifty states, and found that states on average were
unable to account for 24 percent of sex offenders who were supposed to be in their
data bases.®® The Atlanta Journal-Constitution reported on March 30, 2003, that the
Georgia state law shields child sex offenders. Georgia has a “first-offender forgiven”
statute, so they wait for the second child to be violated before they post their names
on the state register. The new investigation identified 3,740 sex offenders who were
granted first offender status.

In a 2000 study of imprisoned sex offenders, the record showed an average of two
known victims, but polygraph examinations found that actually averaged 110 (Center
for Sex Offender Management). On October 5", 2004, the Denver Post reported that
the Colorado Department of Public Safety could not account for released convicts,
and that 27 percent of the offenders they sampled re-offended within two years of
their release. The California sex offender list is missing 22,000 names and gives a
false sense of security, according to the New York Times article on December 26,
2004. The New Jersey Star Ledger reported on February 22, 2002, that of 7,903 sex
offenders, only 219 were posted on the “Megan’s Law” website. In the Tennessean
on February 13, 2005, it was reported,

Department of Justice information continues to indicate that
sexual offenders released from jail are more likely to recidivate than
any other group. In Davidson County, we had 482 people register
under the sexual predator law. That is probably about half of the
number we really have, but nearly 380 [79%] of those people are child
offenders. Their victims were children—and that’s here in Nashville.
What they are doing now is jumping on the Internet to find their
victims.

Penalties & Crimes Reduced by Redefinition and Reclassification

Lightening penalties for sex offenses is enabled through redefinition and
reclassification of the crime and the criminal. What was a felony under common law
may be devalued to a misdemeanor and the level of injury is calculated and must be
proven by the victim. For example, citing to the MPC the Maine Crime Commission
declares; “Only threats of serious bodily injury, kidnapping, or death will suffice to
make out the crime of rape.”® Current law in Minnesota and New Jersey fail to
mention the word “rape” at all. In Missouri, Maine, and a number of other states
there continues to be a concern for the use of the damaging label of “rapist.”

The Assessment of The Kinsey’s Report’s Application in the Law

*® The Courier-Journal, February 7, 2003. Survey finds states have lost track of thousands of sex offenders.
59 Sex Offenses. Maine Law Review, Vol. 28, 1976, p. 69.
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The all-encompassing impact of the Kinsey Reports on American Law is summarized
in the 1950 comments of Frank Horack, Jr., acting Dean of the Indiana University
Law School writing in the lllinois Law Review:

The principle impact of the Kinsey Report will be at the level of the
administration of the law. It will provide the statistical support which police
officers, prosecutors, judges, probation officers and superintendents of penal
institutions need for judging individual cases. . . Officials will read it. Defense
counsel will cite it. Even when it is not offered into evidence, it will condition
official action. Psychiatrists, psychologists, penologists, juvenile and
probation officers all participate in modern penal procedures—they will use
the data and their professional advice will be heeded by the judge. Here the
Report will control many decisions and dictate the disposition and treatment
of many offenders.”®°

Kinsey’s Posthumous “Legal Volume”

Kinsey’s third volume was to be a legal volume, and this goal was voiced in public as
well as private meetings. It was actually published as Volume 4, following the
publication of Pregnancy, Birth and Abortion in 1958. Dr. Gregg of the Rockefeller
Institute suggested lawyers who could consult with Kinsey to give credence to the
legal aspects of the work. However, Dr. Kinsey’s death in 1956 prevented him from
seeing the legal volume go to print. In 1965, Kinsey’s co-authors at the Kinsey
Institute published Kinsey’s legal data under the title, Sex Offenders. Alfred Kinsey’s
name appears larger than the other authors on the front cover, and authors Paul H.
Gebhard, John H. Gagnon, Wardell B. Pomeroy, Cornelia V. Christenson,
acknowledge that most of the data collection occurred prior to Kinsey’s death:

Between 1941 and 1945 we gathered some 38 per cent of our sex-
offender sample, chiefly in Indiana; and between 1953 and 1955, in
California prisons, we gathered 45 percent. The prison group also has
an “Indiana phase” of 1940-1941 during which we obtained 37 per
cent of our sample, and a “California phase” of 1953-1955 from which
came 32 per cent of the sample.

They also state that about 3/5 of the control group data was gathered prior to
1950.%* Regarding the selection of subjects, they report,

Dr. Alfred C. Kinsey, who began and directed this research until his
death in 1956, was never impressed by the desirability of keeping a
record of refusal rates—the proportion of those who were asked for an
interview but who refused. He felt that an individual should not be
considered a refusal until he or she had been the recipient of Dr.
Kinsey’s persuasiveness, which was extraordinary.®?

Dr. Kinsey did not view the inmates as a discrete group that should be
differentiated from people outside; instead, he looked upon the
institutions as reservoirs of potential interviewees, literally captive
subjects.®?

60 Frank Horack, Jr. Sex Offenses and Scientific Investigation. lllinois Law Review, Vol. 44, 1950, p.156, 158.

61 Paul H. Gebhard, John H. Gagnon, Wardell B. Pomeroy, & Cornelia V. Christenson. 1965. Sex Offenders, An Analysis of Types.
New York: Harper & Row, p. 27.

62 Paul H. Gebhard, John H. Gagnon, Wardell B. Pomeroy, & Cornelia V. Christenson. 1965. Sex Offenders, An Analysis of Types.
New York: Harper & Row, page 31.

63 Paul H. Gebhard, John H. Gagnon, Wardell B. Pomeroy, & Cornelia V. Christenson. 1965. Sex Offenders, An Analysis of Types.
New York: Harper & Row, page 32
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Choosing a sample population in interview research is perhaps the most critical
question affecting outcome. In Dr. Reisman’s overview of the Kinsey Reports, she
devoted an entire chapter to analysis of the Male Report’s statistical problems as
reported by Kinsey’s contemporaries, his funders, and his colleagues. As Gebhard
and Johnson reported in 1977 regarding Kinsey’s Male Volume, 87% of his subjects
could not be considered part of the general population.®® The Kinsey Institute
authors of the Legal Volume explain their sampling procedure, acknowledging that
no coding for prison population existed for the Male Volume, and there was indeed a
difference in responses between the Sex Offender group, the general Prison Group,
and the Control Group which had no prison record. Here is an example of the data
collection:

The second instance of planned sampling took place at Soledad where
all males who appeared obviously homosexual or who proved to be
problems because of their homosexuality were segregated in one wing
of a building—Z wing. We decided to sample Z wing as thoroughly as
possible, and succeeded in interviewing 111 males—everyone in Z
wing—plus two who had recently been returned to the general inmate
population.

At other prisons the authors report interviewing one of every 40 sex
offenders. At another, they interviewed 45% of available sex offenders.

Reflections from the offender data are comparable to the first two Kinsey
Reports. For example, in discussing heterosexual contact with children the
authors write,

It is evident that a reasonably prudent pedophile can indulge in his
predilection for years before the human law and the law of averages
catch up with him. In fact, our most extensive pedophile, who had
sexual contact with hundreds of little girls and boys, died in his sixties
with never an arrest and only a few “close calls” in his case history.®®

In describing heterosexual aggressors vs. children, the Kinsey Institute reps
summarize,

In many respects these aggressors had a Victorian sexual attitude:
the double standard, the division of females into good girls and bad
girls, the strong desire for a virgin bride, minimal foreplay in coitus,
and a reliance on prostitutes.

The homosexual pedophile is also viewed with deep sympathy—
Among the most tragic cases in our records are those of men who had
unstintingly devoted themselves to working with boys as teachers,
camp leaders, and scout masters, and who subsequently became
sexually involved with their charges and ended in our category of
homosexual offenders.®®

64 Rationalization or Science? Chapter 3 of J. A. Reisman (2000). Kinsey: Crimes and Consequences. Institute for Media
Education, p. 49-69.

85 Paul H. Gebhard, John H. Gagnon, Wardell B. Pomeroy, & Cornelia V. Christenson. 1965. Sex Offenders, An Analysis of Types.
New York: Harper & Row, page 75.

66 Paul H. Gebhard, John H. Gagnon, Wardell B. Pomeroy, & Cornelia V. Christenson. 1965. Sex Offenders, An Analysis of Types.
New York: Harper & Row, p. 299.
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Looking at all the men whose original sex-offense conviction was for
homosexuality, it is quite evident that as a group those who chose as
sexual partners older boys [defined as ages 12-15] and men pose no
threat to society. Those who initially offended against children may be
of more social concern, because of the probability of conditioning a
child to become more homosexual, but even these men can scarcely
be looked upon as serious dangers, since less than half of their second
offenses and only about one tenth of their still later offenses were
against children.®’

Just as in the earlier Kinsey Report volumes, definitions were changed to bias the
data (for example, a “married woman” was anyone who had lived with a man one
year or more), the definitions in Sex Offenders are also novel. For example in

describing homosexual acts as “incidental” the researchers provide this definition:

Here we simply defined incidental homosexual experience as 20 or
fewer postpubertal experiences involving five or fewer males. If a man
had 21 contacts or had contact with six males, he was judged to have
had more than incidental experience.®®

Another example,
The term “adult” is here meant to signify anyone fifteen or over who,
in addition, was at least five years older than the interviewee at the
time of the relationship.

Based on this brief review of the “Legal Volume” published by the Kinsey
Institute, it is clear that the agenda to abolish our common law protections
was being carried forward by the Kinsey Institute. As Attorney Morris Ernst
declared on the front cover of Sex Offenders, “l suggest that Sex Offenders is
more significant than all prior publications.”

Statutory Rape

Some states, for example, Kentucky, have confused the term statutory (a legal term
defining under age) to mean consent, with the assumption that all statutory rape is
consensual. The Kentucky Crime Commission Law Revision Commission writes,

But the basic purpose of KRS 510.140 is to preserve the concept of statutory
rape...In such cases the defendant may well have been persuaded by the
“victim” to engage in the proscribed conduct. It seems unnecessarily harsh to
have a defendant within the prescribed age limitation who has been convicted
of such a statutory offense to bear a criminal record labeling him as a ‘rapist”
or “sodomist.”®°

The New York Commission on the Sex Offender reported that in 1939, 80% of those
charged with statutory rape pleaded guilty instead to a misdemeanor under a plea
agreement. Over half of the sex offenders convicted in the Court of General
Sessions and the county Courts were charged with statutory rape, which the report
defines as “a normal act of sexual intercourse with a girl who was under the
statutory age.””®

67 Sex Offenders, Id., p. 716.

68 Sex Offenders, Id., p. 25.

69 Kentucky Revised Statutes, 1999. Section 510.140, Commentary.

0 Mayor's Committee for the Study of Sex Offenses, City of New York, 1939.
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The Missouri Revision Commission speaks of 12 year olds as adults in terms of
proving forcible compulsion in rape.

“Children who have entered puberty generally are subjected to sex offenses
different from those that the below 12 children suffer. Usually, the child who
has reached puberty is more sexually and emotionally mature, more wise in
the ways of the world, and more physically capable of resisting sexual
advances...Where no forcible compulsion is used, the actor does not deserve
the punishment or label of “rapist” or “sodomist” when the object of his
advances is over 12 years old.”*

MPC author, Morris Ploscowe writes about New York’s Law Revision,

Most so-called statutory rape cases involve situations in which a male has had
sexual intercourse with a consenting young female...We would have preferred
an even lower limit for the new age of consent to wit: 16 or 15 years of age.
In our opinion, a girl at puberty fully understands what she is doing when she
engages in an act of sexual intercourse and the fiction of non-consent, which
the law sets up, does not correspond to the facts.”’?

The FBI at the recommendation of a “committee of experts” changed its Uniform
Crime Reports in 1957 to report only “forcible rape”, implying that statutory rape is a
lesser and never a forcible offense.

It is a wrong presumption by the FBI, the MPC authors, the state revisionists, and
courts today, that statutory rape is about a young girl who seeks to have sex, but
the law limits her only because of her age. The South Carolina Law Review provides
the legal and historic definition of statutory rape, which negate the above line of
reasoning,

All jurisdictions hold that consent is not an element of statutory rape, or even
admissible in mitigation...The theory behind prosecution in cases of consent is
that the female’s willingness to consent is only apparent. She is regarded as
resisting, no matter what her state of mind, for the law is said to resist for
her...The South Carolina Supreme Court stated that the conviction was good
under either statutory or common law rape, and the state could join the two
in the same indictment.”

Child Molestation

The “Sex Offense” section of the Model Penal Code also deals with child molestation.
Based on Dr. Reisman’s 1981 finding of 317 to over two thousand infants and
children sex abused for the Kinsey “research,”’* the Reports claim to prove sexual
capacity and desire in humankind from birth which in effect released man from
biological constraints. Thus, in accordance with the Kinsey Reports, the MPC
trivialized penalties for child sexual abuse, by recommending age 10, but accepting
age 12, as a proper “age of consent.” This means, with reclassification and
redefinition of statutory rape, a ten-year-old child would have to “prove” that force
was used beyond her control, otherwise the rape would be considered merely
corruption of a minor or sexual misconduct, a minor crime or misdemeanor.

"I Richardson, O. Missouri Law Review. Vol. 38, 1973, pp. 382-383.

2 Ploscowe, M. Sex Offenses in the New Penal Law. Brooklyn Law Review, Vol. 32, 1966, p. 274.

3 Prevost, E. G. Statutory Rape: A Growing Liberalization. South Carolina Law Review. Vol. 18, 1966, p. 255-256.
4 Kinsey, Pomeroy, &Martin. 1948. Sexual Behavior in the Human Male. Table 34, p. 180.
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Young children are now considered capable of participating and encouraging sexual
invasion. Ralph Slovenko, a leader and frequent writer in both law and psychiatry,
confirms the Kinseyan “sexual seducers from birth” dogma in the Vanderbilt Law
Review,

The sometimes extreme seductiveness of a young female is a factor
which has no place in the law, but it certainly affects motivation.
Even at the age of four or five, this seductiveness may be so
powerful as to overwhelm the adult into committing the offense.
The affair is therefore not always the result of the adult’s aggression;
often the young female is the initiator and seducer.””® (emphasis
added)

In 1955, the MPC cites the Kinsey Report’s groundless claim that criminal recidivism
rates are lowest for predatory pedophiles and pederasts.’® Because the brutal
results are in after nearly 50 years, Congressman Matt Salmon, with 64 co-sponsors,
introduced “Amiee’s Law” in 2000, which passed both House and Senate,’’ because
“Released murderers, rapists and child molesters are more likely to [reoffend] than
the general prison population. Released murderers are 5 times more likely...and
rapists 10.5 times more likely...to subsequently rape.”

Impossible before the MPC, younger and younger children are prepared, often
through contraception and abortion programs presented in the classroom, to decide
for themselves when they should become sexually active. Through the efforts of
private organizations like the Sex Information and Education Council of the United
States (SIECUS), founded in 1964 at the Kinsey Institute, (for the stated purpose of
purveying the Kinseyan model to American education), children are exposed to
explicit sex and taught to assume an autonomous sexual role from kindergarten
onward.’”® SIECUS’ 1991 “Guidelines for Comprehensive Sexuality Education, Level 1
Guidelines target 5 to 8 year olds, instructing teachers to use explicit language with
these little girls and boys to mold attitudes about sex, marriage, abortion,
homosexuality, and masturbation.

SIECUS president Dr. Harold 1. Lief said of parents in 1972,

Most parents are so d--- anxious about this [sex education] that if
they attempted to teach it—all they do is transfer their own anxiety to
the kids. A lot of parents are so hung up about sex that their own
repressive and suppressive mechanisms just increase their kids’ guilt
and anxiety. The parents who scream ‘let the parents do it’ are just
the ones who will stir up all kinds of harmful emaotions in their children.
They think they’ll do a good job, but I doubt it.”®

These classes would have been illegal in Missouri as late as 1978, before the Criminal
Law Reform was adopted there (effective January 1, 1979), because it was unlawful
until then to talk to anyone under 21 years of age about sexual intercourse.®° State
laws protective of childhood modesty would have to change to teach sexual

5Slovenko, R. & Phillips, C. 1962. Psychosexuality and the Criminal Law. Vanderbilt Law Review, Vol. 15, p. 809.

76 California Sex Crimes Report 1950-1953, Cited by Model Penal Code, Draft 4 (1955), section 207.4 Rape and related offenses, fn
97, p. 241.

H.R.3244, Sec. 2001. Victims of Trafficking and Violence Protection Act of 2000.

78 1991 Guidelines for Comprehensive Sexuality Education: Kindergarten through 12t Grade. New York: Sex Information and
Education Council of the United States.

9 Lentz, G. 1972. Raping Our Children: The Sex Education Scandal. New Rochelle, NY: Arlington House, p. 165.

80 Richardson, O. Missouri Law Review. Vol. 38, 1973, p. 397.
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intercourse and masturbation, and sodomy, or, “outercourse” as they are referred to
in school contraception and abortion programs.

An entire book could be written on the impact of imagery through sex education, and
its particularly destructive impact on young children. Acts that were once
unimaginable are being demonstrated through pictures and drawings, billed as
prevention programs, but “how-to” manuals in practice. The earliest examples of
introducing children to deviance through imagery came through the comic book
industry. The direct effect of comic book sadism on children has been most forcibly
expressed by Edward Glover, a leading British psychoanalyst and editor of the British
Journal of Delinquency. He wrote that the producers of crime comic books of the
type illustrated in Seduction of the innocent are as guilty of the attempted seduction
of minors as they would be if they personally led the child to a couch and sought to
excite and pervert him by word of mouth or by hand. (6 Brit. J. Delinquency, 242
(1956)). William Wolf, who wrote an authoritative textbook of endocrinology, says
of the same material that it “distorts, exploits and vilifies the normal sexual drive.”®*

The MPC, relying on the Kinsey Reports, was often cited in “revised” state codes as
authority for what could be called the peer rape rule to weaken statutory rape
penalties. On Kinsey’s claim that children are sexual from birth, the MPC
recommended legalizing the sexual abuse of children, if the age difference between
victim and offender is seen as minimal. For example, in many states if a 16 year old
boy rapes a 12 year old girl, the rapist could be adjudicated as engaging in harmless
“peer sex play.®? Citing the Kinsey Reports, MPC author and New York Magistrate
Morris Ploscowe said;

[O]nly where the age disparity between the man and the girl are very great is
it possible to say that the rape may be the work of a mentally abnormal
individual, a psychopath, or a potentially dangerous sex offender.®®

And in 1973, Missouri’s Judge Richardson writes utilizing the latest “science”
revealing for the first time that children have venereal desires from birth, which
“those 12 or 13 years of age...may have not only consented, but deliberately solicited
the sexual act.”®

In 1990, the American Bar Association described the abuse of children as a
“continuing theoretical debate.” They report that over four-fifths of child sex abuse
offenders are sentenced to probation, with the most common condition being that
the offender receive “treatment for his sexual orientation to children.”®® Officials
point out that these probationers pose serious potential harm for one compelling
reason: their sexual orientation to children usually includes a long, pervasive and
active history which is extremely difficult to change. The casual discussion of child
sex abuse is stunning. For example, a description of felony offenders in St. Joseph
County Indiana reads,

Most convicted offenders who sexually abuse children receive three or
four years of probation, sometimes accompanied by 30 to 60 days of
incarceration to be served on weekends. These offenders are
supervised by the same probation officers who supervise other felony

81 Mass Media and Sex Deviation by Fredric Wertham. In Ralph Slovenko, Sexual Behavior and the Law. Springfield, IL: Charles
C. Thomas, Publisher, 1965. Pp. 829-878.

82 Model Penal Code, Draft 4, 1955, Section 207.4 (12), p. 253.

8 Morris Ploscowe. 1951. Sex and the Law. New York: Prentice Hall, 217.

84 Richardson, 0. 1973. Missouri Law Review, vol. 38(3), p. 392.

85 American Bar Association. 1990. The Probation Response to Child Sexual Abuse Offenders: How Is It Working? Executive
Summary. State Justice Institute, Grant, SJI-88-I1J-E-015, p. 1.
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offenders. Most are on maximum supervision for at least six
months...”%®

Regarding the disposition of child abuse cases, “considerable consensus existed in all
four sites [studied] that most child sexual abuse cases terminated with negotiated
outcomes [plea-bargains] rather than trials.”®’

The Concept of “Consent’” to Sexual Congress Enters the Law

The following national data reflect our current “conduct of life.” Prior to this time,
when the only lawful sexual congress was heterosexual coitus in marriage, consent is
not a concept relevant to this area of the criminal law. In other words, under the
common law any sexual acts, natural or unnatural, outside of marriage were
unlawful and criminal. Whether consent was given or not was irrelevant. These
prohibitions were in place to protect the institution of marriage, historically the
smallest building block of any successful society. Consent enters the Law with a
burden of proof on the victim through MPC-driven state penal code revisions. Did
the victim give consent to the crime, and if not, or it can’t easily be proven, it's the
“complainant’s” word against the “actor’s” word. That is the burden of proof
predicament for the victim under the new penal code, unless the use of excessive
force is evident by convincing injuries or by death of the victim.

As Law has pointed the way in determining the conduct of American life, is it possible
to say that the changes in the law have brought about the sexual freedom and peace
the Kinsey Reports promised when put into the stream of the Law through criminal
code reform? The following data are from the Statistical Abstracts of the United
States, annual books, and include all data available from 1951 to 2000.

Years of available data Evidence of conduct Increase in behavior
1962-1990 “Forcible” Rape 366% increase
1955-1995 Unwed pregnancy, under 15 150% increase
1951-1996 Unwed pregnancy, 15-19 215% increase
1951-1996 Single Parent Households 213% increase
1951-1997 Violent Crime 993% increase

What Impact Can 50 Year Old Sex Science Possibly Have Today?

“Are the Kinsey Reports of fifty long years ago having an impact today and, if so,
how?” The evidence found in our state-by-state review has consistently shown the
Kinsey Reports to be foundational to current laws related to marriage, women and
children.

The impact of the Kinsey Reports also continues in our educational institutions, law
schools, medical schools, and divinity schools. A tenured professor is expected to
continue lifelong research, which is published in scholarly journals to direct the
respective discipline. Who do our leading scholars today cite as authority in the legal
and social science fields? The Westlaw database, America’s most prestigious law

8 American Bar Association. 1990. The Probation Response to Child Sexual Abuse Offenders: How Is It Working? Executive
Summary. State Justice Institute, Grant, SJI-88-IlJ-E-015p. 5.

87 American Bar Association. 1990. The Probation Response to Child Sexual Abuse Offenders: How Is It Working? Executive
Summary. State Justice Institute, Grant, SJI-88-I1J-E-015., p. 6.
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Journal, cites to Kinsey in over 700 separate journal articles from 1982 through
2000.%8 This is a collection of credits unmatched by any other “Sex Scientist.” The
Kinsey Reports are annually cited by Ivy League law school journals. The Kinsey
Reports today are cited double that of Freud in Social Science and Science Citation
Indices, 1.5 times more than Masters and Johnson and 4 times more than Piaget.
The Kinsey Reports continue to impact attitudes and behavior among researchers
and their readers.

It is time to assess the outcomes, the costs and the benefits, both human and
economic of a fifty-year legal experiment. The National Center for Health Statistics,
Department of Health and Human Services reports:

National surveys claim that nearly 1 million teenagers become pregnant each
year. About a third abort their pregnancies, 14% miscarry, and 52% give
birth. Of those half million who give birth, 72 percent are out of wedlock
(called pre-Kinsey, illegitimate). More than 80% of mothers 17 and younger
end up in poverty and on welfare, many for the majority of their children’s
developmental years.®® Another study by Child Trends Research reports
494,456 teen births in 1998, 79% to unmarried mothers.*°

In the 2000 study of the National Institute of Justice on violence against

women, the list of key findings highlights the fact that adult victims of violence were
child victims:

Many American women are raped at an early age: Of the 17.6% of all
women surveyed who said they had been the victim of a completed or
attempted rape at some time in their life, 21.6 percent were younger than
age 12 when they were first raped, and 32.4 percent were ages 12 to 17.
Thus, more than half (54 percent) of the female rape victims identified by the
survey were younger than age 18 when they experienced their first attempted
or completed rape.**

From 1950 to 1987, the proportion of out-of-wedlock births in the United

States increased sixfold, from 4% to 24% of all births, respectively. In 1988, 56%
of black families and 38% of white families, with no male head of household, were
classified as living below the poverty level. In 1990, the US Bureau of the Census
published “Children’s Well-Being: International Comparison to other Developed
Nations.” The U.S. was reported to have:

The highest rate of births outside of marriage.

The highest proportion of children likely to live with only one parent.
The highest level of abortions among young women.

The highest level of infant mortality among developed nations.

The highest divorce rate among young couples.

The highest rate of male homicide among developed nations; and
The highest poverty rate for children among developed nations.®?

8 Citations are listed in Reisman, J. A. 2000. Kinsey Crimes & Copnsequences, supra., pp. 205-210.

89 U.S. Dept. of Justice, Fact Sheet #50, January 1997. Statistics are from the report of the Robin Hood Foundation on the Costs of
Adolescent Childbearing.

9 www.childtrends.org. Source of statistics from the National Center for Health Statistics, Department of Health and Human

Services.

91 U.S. Department of Justice. Full Report of the Prevalence, Incidence and Consequences of Violence Against Women.
November, 2000. NCJ 183781.
92 Fagan, P. “Social Stability in the United States.” www.catholiceducation.org.
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According to the Colorado Statesman, January 1996, Colorado spent $11,992,519.00
for care, treatment, and education for HIV/AIDS, and $913,123.00 on the control of
other sexually transmitted diseases.®® California reports an estimated cost to
taxpayers for HIV and AIDS treatment in prison to be $86,000 per inmate per year.%*
Moreover, according to a 1984 Juvenile Justice task force, an estimated 600,000
child prostitutes, roughly half of whom are boys, currently work the streets of this
once great nation.%®

It does need to be said that with the elimination of the fornication, cohabitation and
adultery and pornography laws, women and girls have been pushed to engage in the
sexually permissive conduct Kinsey and the Model Penal Code had falsely claimed
was common among their mothers and grandmothers. The fraud perpetrated upon
our nation via our legal system then, as Louis Brandies warned, has coerced our
female population into self destructive sexual conduct, which now opens them to
question regarding their “consent” to non marital sex. It is therefore imperative that
the pre MPC laws be reinstated so that women are allowed to point to solid sexual
boundaries again, as a means of protecting their honor, their lives and the lives of
our future generations.

Abolishing the fixed law of America has been accomplished through the American
Law Institute’s Model Penal Code. Now, the resulting scientific fraud and
experimental proposals must be examined in light of the factual lack of safety and
well-being of women and children. Law has pointed the way, and that way is now
deeply entrenched in programs of rehabilitation and therapy; there are conflicting
precedents, plea bargaining loopholes, systems for welfare, Medicaid, and shelters
for victims; and little thought or consideration of the time when women and children
were safe, and disease, violence and dysfunction were low.

In the chapters that follow, we will detail accounts of the state Fact Finding
Commissions that directed Model Penal Code writers and state law revision
committees, along with the major players from the therapeutic industry who molded
laws to favor treatment as the modus operandi of corrections. In addition, the
colorful and misguided process of revision will be described in depth using Missouri,
Kansas, New Jersey and Kentucky as examples. A chapter on other states highlights
will demonstrate the uniform acceptance of the ALI Model Penal Code and its
detrimental effect on women and children’s safety. The final chapters will address
the social history and consequences of abortion and sodomy, and will address
possible solutions for America’s Institutions who have become entangled in a
complex web of fraudulent science, special interests, and costly unproven programs
created by experimental law revision.

9 Friends First: Economic & Social Costs of Sexually Transmitted Disease Fact Sheet. www.friendsfirst.org.

94 Allen, H. E., & Simonsen, C. E. 1995. Corrections in America. (7™ ed.) Englewood Cliffs: Prentice Hall, p. 505.

% Green, R. 1992. Sexual Science and the Law. Cambridge: Harvard University Press, 192. See also, Lloyd, R. 1976. For
Money or Love. New York: Ballantine Books, 39.
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~Three~

The State Commission Reports: lllinois as the MPC Model

Several state legislatures funded “fact-finding” commissions to study the sex crime
problem. This was usually in response to a particularly heinous attack that resulted
in public outcry for stricter law and greater protections. Kinsey worked closely with
these commissions to promote his fraudulent data, and to impact law changes to fit
his “anything goes” sex dogma. According to Wardell Pomeroy, Co-author for the
Male Volume:

In 1952 Kinsey collaborated with an lllinois State legislative committee which
was working on a revision of sex laws in that state. He spent much time in
gathering factual data for the committee’s use. This action followed a pattern
he had already established with legislative committees and special research
groups set by the governments of New Jersey, New York, Delaware, Wyoming
and Oregon.*

In addition, Kinsey gave an entire day of testimony before the California
Subcommittee on Sex Crimes in December, 1949.2

The lllinois Commission, 1953

As the ALI declares its intention to produce a model penal code in the Harvard Law
Review, lllinois conducted a Commission on Sex Offenders and published their report
to the state legislature on March 15, 1953, which included “specific proposals for
legislation and for administrative action.” Arguments for the model penal code would
be refined in lllinois and judging from a plethora of citations by other states
revisions, lllinois was the most influential of the state sex offense commissions. The
lllinois legislature began immediately after the commission study to revise its
criminal code, by appointment of the governor in 1954, and with passage of the new
code in 1961.

Nearly every state code revision that followed acknowledges the lllinois Criminal
Code as well as the Model Penal Code as authorities. This “fact-finding” commission
provides the basis for changes in sex offense law, by ripple effect, across the
country.

lllinois was the first state to submit the Model Penal Code defenses to its
legislature.”® The drafters of the ALI Model Penal Code monitored very closely the
work of the first states to undertake the revision of their state criminal codes,
particularly that of lllinois. The influence of the ALI MPC upon lllinois law was great
as the ALI MPC reporters affirmed:

The Penal Code recommendations with respect to illicit sexual relations
was in substance incorporated in the lllinois Criminal Code of 1961.*

1 Pomeroy, W. 1972. Dr. Kinsey and the Institute for Sex Research. New York: Harper & Row, pp. 210-211.

2 Preliminary Report of the Subcommittee on Sex Crimes of the Assembly Interim Committee on Judicial System and Judicial
Process, California Assembly, March 8, 1950, Reported in forward, unnumbered.

3 Bowman, Charles H. The lllinois Criminal Code of 1961 and Code of Criminal Procedure of 1963. Journal of Law Reform. Vol. 4,
1970-71, p. 470.

4 “Confining the Criminal Law to Areas Where It Can Be Effectively and Fairly Enforced, p. 16. Article draft of 11/20/62 by Louis B.
Schwartz. American Law Institute Archives.
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The lllinois legislature did not initially fund the Bar Association’s Revision Committee
organized in 1954, but it did fund a “Legislative Commission on the Sex Offender” in
1951, and received its report in 1953. After preliminary research by fact-finding
workgroups, information was sent to Commission members, who met in September
1952 to address the Workgroup findings. According to the Commission, the
offender/criminal who was once punished for illegal acts, would be viewed as a
“patient” in need of treatment or therapy to heal the offender of disease. The four
Workgroups reflect the therapeutic paradigm of the Illinois Commission: (1)
Diagnostic and Extramural Treatment Services; (2) Institutional and Post-
institutional Treatment Services; (3) Prevention Programs and (4) Framework for
Sex Offender Laws.

Francis Allen chaired the lllinois workgroup, “Framework for Sex Offender Laws,” and
also chaired the committee that drafted the report submitted to the legislature.
Consultants for Allen’s workgroup included Alfred C. Kinsey and his co-author on the
Male volume Wardell Pomeroy. Kinsey, a zoologist, did not appear in the three
workgroups addressing treatment and therapy issues; rather, his input and influence
was on the law. In the report of the Commission to the legislature under “Scientific
Findings” Allen declares:

No specific reference to the Kinsey findings is made here since these
permeate all present thinking on this subject.”

In the lllinois report, however, zoologist Kinsey is presented as a hard “biological”
science expert, while the authority from which Kinsey speaks on human sexuality,
the Kinsey Reports, is soft social science, the sort that cannot be replicated. Quoting
Kinsey, the lllinois report utilizes his scientific supplied justification for abolishing the
fixed Biblically founded law principles in favor of more fluid laws constructed with
currently understood science:

Current concepts of normality and abnormality in sex behavior
represent primarily moral evaluations and have little if any biological
justification.®

In a statement that is pure Kinsey mixed with what appears to be some measure of
misogyny, the lllinois Commission comes down on the side of the predator by
declaring women and children “overprotected” by the law and further, as Kinsey
maintained, that making too much of sexual abuse does more harm than the offense
itself.

It [the Commission] also believes that a cultural tendency to
overprotect women and children often leads parents and others
following a sexual abuse to actions which are much more detrimental
to the welfare of the victim than the offense itself.’

The lllinois Commission declared in its scientific findings, “No specific reference to
the Kinsey findings is made here since these permeate all present thinking on this
subject.”® In addition, the Commission quotes only one other as a “biologist,” Dr.
Frank A. Beach. His experiments on rodents are used to further support the
Commission’s position established by Kinsey that;

5 Report of the lllinois Commission on Sex Offenders, March 15, 1953, p. 9.
6 Report of the lllinois Commission on Sex Offenders, March 15, 1953, p. 8.
" Report of the lllinois Commission on Sex Offenders, March 15, 1953., p. 36.
8 Report of the lllinois Commission on Sex Offenders, March 15, 1953, p. 9.
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children and all mammals are sexual from birth; and there is infinite
modifiability of sexual arousal and expression. As for humans, they
are experiencing increased freedom from specific physiological

controls, with erotic responsiveness relatively independent of sexual

physiology.®

Kinsey writes in his Male volume, “The existence of such an early [true orgasm]
capacity is exactly what students of animal behavior have reported for other
mammals (Beach, 1947), and it is, therefore, not surprising to find it in the human
infant.”*° In Kinsey’s Male volume bibliography, Beach has 24 publications listed.
Twenty of those deal with sexual behavior in rats that have been altered by
castration, hormone injection and brain damage. The remaining four articles deal
with mammals in general.’* We do not have any information that Dr. Beach
conducted human experiments, as Dr. Kinsey reported on infants and children in his
Male Volume on page 180. These experiments are not mentioned in the lllinois
Commission’s Report.

Based on the authority of a rat expert (Beach) and a gall wasp taxonomist (Kinsey),
humankind was declared sexual from birth, that is, unbounded from biological
constraints of puberty and gender. All sexual “outlets,” as Kinsey called sexual
contacts began to be viewed as equal in value by the lllinois Commission. Kinsey’s
influence as a member of the lllinois Workgroup in its work to devise a new
framework for sex laws for lllinois was greatly multiplied by the subsequent state
revision commissions and committees, which used the lllinois Commission as their
model for sex offense law reform. The work of the lllinois Commission so
“permeated” by Kinsey was then used as the basis for state child law reforms.

Illinois Commission on Prevention and treatment

MPC Author Paul Tappan, was a member of the workgroup for “Prevention
Programs.” To prevent sex offense crime, the lllinois Commission recommended,

Increased support should be given to existing efforts to coordinate
educational activities designed among other things to provide and organize
educational efforts in regard to proper attitudes toward sex problems and in
regard to the difficult problem of rearing children in freedom and with a sense
of responsibility.*?

The Committee reports that instruction for children is critical “in view of the
extreme importance of disturbed parent-child relationships in the etiology of sexual
deviations.”® Since parents are deemed unable to train their children, the
Commission advocates state training in sex education:

Children oftimes are inadequately trained to live in a free society. The
inability of some parents to rear children in a democratic atmosphere and, at
the same time, to observe the conventions of society is a fact that needs
consideration...Prevention through mental hygiene and sex education for both
adults and children may prove to be effective. Sex education is more than

9 Report of the lllinois Commission on Sex Offenders, March 15, 1953, p. 9

0Kinsey, A.C., Pomeroy, W. B., & Martin, C.E. Sexual Behavior in the Human Male. Indiana University Press, 1948, p. 181.

11 Kinsey, A.C., Pomeroy, W. B., & Martin, C.E. Sexual Behavior in the Human Male. Indiana University Press, 1948, pp. 767-768.
12 Report of the lllinois Commission on Sex Offenders, March 15, 1953, p. 6.

13 Report of the Illlinois Commission on Sex Offenders, March 15, 1953, p. 30, citing to the Michigan Commission on the Deviated
Sex Offender, who cited the California Sexual Deviation Research for this position.
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information about physiological functions; it must consider the more subtle
emotional attitude toward both sexes and their relationship to one another.**

This statement explains why sex education now takes thirteen years instead of
thirteen minutes. The “subtle emotional attitudes” of vulnerable children are being
molded from kindergarten forward eliminating parent’s protections and children’s
innocence. In terms of services to be provided, the committee again addresses sex
education as their crime prevention recommendation, attacking parents and the
home as their mythical scapegoat:

In general any efforts designed to increase opportunities for children,
and adults as well, to adjust themselves to social living are
constructive. These might include attempts to secure a more
wholesome attitude toward sex education, to correct misconceptions
about sex, and to establish counseling services for individuals needing
special help. The elimination of unhappiness and insecurity in the
home and overcoming guilt feelings and anti-social tendencies have
been suggested as possible means of helping a potential sex
offender... The Committee believes that better provision must be made
in teacher training...for dealing with all types of personality problems of
children.*® (emphasis added)

A decade later, after the 1953 Commission has disseminated its philosophy through
its report as well as through the codification of Illinois’ revision in 1960, a new lllinois
Commission on Sex Offenders reports to Governer Otto Kerner:

Prevention of crime must be attacked in numerous ways.
Enlightenment through schooling and public information programs are
the two approaches most frequently mentioned. The program
proposed here to encourage all school districts in the state to institute
instruction in family life, venereal disease and sex education is
believed by this Commission to be the most fundamental step in crime
prevention which lllinois can make.*®

Sex education as crime prevention? Sex education became a regular fixture in public
schools in 1964 with the establishment of the Sex Education and Information Council
of the United States (SIECUS). A chart of violent crime in America is included in the
Appendix which shows a skyrocketing jump in violent crime in the sixties (see page
XXX).

An example of the influence of the Kinsey Reports, and the Model Penal Code’s sex
offenses section can be seen in a discussion of “deviate sexual behavior under the

new lllinois Criminal Code” which was published in the Washington University (St.

Louis, MO) Law Journal in 1965. The writer states;

The Model Penal Code provisions were commented upon in the 1955
Tentative Draft Number 4, and with minor changes and reclassification
of sections, were included in the 1962 Tentative Final Draft. The
Model Code’s comments were drawn upon by the lllinois drafters in
1960.Y

14 Report of the lllinois Commission on Sex Offenders, March 15, 1953, p. 37.
15 Report of the lllinois Commission on Sex Offenders, March 15, 1953, p. 37.
16 |llinois Commission on Sex Offenders, April, 1965.

17 Washington University Law Quarterly, Vol. 1965, April, 1965, p221, FN 4.

Chapter Three 40



The Washington University article cites directly to the Model Penal Code 17 times, to
the Kinsey Reports 6 times, and to the Kinsey influenced British Wolfenden Report 13
times. Drummond, who is cited 10 times in the Model Penal Code, is also cited here
5 times. Ernst and Loth’s laudatory tome on The Kinsey Report, Sex Habits of
American Men, A Symposium on the Kinsey Reports; was also cited three times. As
Kinsey biographer Gathorne-Hardy explains in his book, Sex the Measure of All
Things, “the [ALI] Model Penal Code is virtually a Kinsey document.” Likewise, state
revisions, with their stated reliance on the Model Penal Code, have their basis in the
Kinsey Reports fraudulent junk science.

New York Mayor’s Committee, 1939

In 1939, the Mayor’'s Committee for the Study of Sex Offenses published a study of
sex crime in New York City for the period 1930-1939. The assembling and analysis
of data for the New York Mayor’'s Committee was guided by future Model Penal Code
author Morris Ploscowe, “who throughout the entire study served as Consultant to
the Committee”® and Robert Latov Dickinson®® who served as the New York report’s,
“Honorary Chairman, National Committee for the Study of Sex Offenses.” While
serving the New York crime committee in this advisory capacity, Dickinson was
simultaneously directing (at minimum) one serial child rapist who was “scientifically”
sexually assaulting over 800 infants and children for Kinsey’s “child orgasm” data.”?°

So, Kinsey and Dickinson were secretly aiding and abetting in mass child sexual
abuse ?! at the same time that they advised New York--and other state crime
committees--in legislative and committee deliberations, research and
recommendations.?®> Moreover, while the New York report shows concern for the
sexually violated children, Ploscowe's true voice is heard in The Brooklyn Law Review
where he writes:

In our opinion, a girl at puberty [13-years old] fully understands what
she is doing when she engages in an act of sexual intercourse and the
fiction of non-consent, which the law sets up, does not correspond to
the facts. #°

The committee dealt with nine major crimes: Forcible rape, statutory or second
degree rape, carnal abuse of a child, sodomy, incest, abduction, seduction, impairing
the morals of a minor, and indecent exposure; and made four recommendations,
introducing the therapeutic concept of treatment for the sex offender:

[T]he degree of their abnormality and their dangerousness to the community,
as well as their treatment needs, can be revealed by medical and psychiatric
examination. It is highly desirable therefore that facilities be provided so that
all offenders convicted of sex crimes be submitted to medical and psychiatric
examination before sentence. Adequate facilities for psychiatric care and
treatment should also be provided for sex offenders after sentence during the
period of their incarceration.?*

18New York Mayor's Committee For the Study of Sex Offenses, 1930-1939, p. 8.

19New York Mayor's Committee For the Study of Sex Offenses, 1930-1939, p. 7

2Yorkshire Television British Documentary, Secret Histories: Kinsey's Paedophiles, , aired August 10, 1998.

2], A. Reisman. 2000. Kinsey, Crimes & Consequences, (2" ed.). Crestwood: Institute for Media Education, pp. 328-334. See
discussions of employment of Rex King, Dr. Fritz von Balluseck and other child rapists for Kinsey's books, Sexual Behavior in the
Human Male and Sexual Behavior in the Human Female.

22 New York Mayor's Committee For the Study of Sex Offenses, 1930-1939, p. 7.

23 Ploscowe, Morris. “Sex Offenses in the New Penal Law. Brooklyn Law Review, Vol. 32, 1966, 274-275.

24 New York Mayor's Committee For the Study of Sex Offenses, 1930-1939, p. 10.
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In the court system of New York City, 3,295 sex offenders were reported on during
the 1930-1939 time period. In the Court of General Sessions, 87% entered pleas of
guilty, and 57% were convicted of assault in the third degree.

The Mayor’s Commission reports on the disposition of cases:

The Legislature has declared that sexual intercourse with a girl under
18 is rape in the second degree and shall be a felony. Most offenders
guilty of this crime, however, enter a plea to assault in the third
degree, a misdemeanor and an entirely different crime. To a
greater or lesser extent, the same practice of taking pleas of
guilty to an entirely different crime of the grade of
misdemeanor is employed in the other six crimes of abduction,
carnal abuse, incest, forcible rape, sodomy, and seduction.?®
(emphasis added)

In the courts of New York in the 1930’s there was already a distinction between a
woman who refuses and a woman who proves her refusal by bruises, injuries, or
worse. Over 1/3 of cases of forcible rape and 80% of statutory rapes were
adjudicated by plea bargain as misdemeanors.

Note Ploscowe’s concept of rape—

The modern law recognizes however that in many cases intercourse
can be “against the will” of a woman yet not involve force. Moreover
there are many cases where there is no real consent by the woman,
yet force is absent...It must be noted, however that ‘rape is not
committed unless the woman opposed the man to the utmost limit of
her power. A feigned or passive or perfunctory resistance is not
enough. It must be genuine and active in proportion to the outrage.?®

The following data illustrate the plea bargaining process in New York in the 1930’s:?’

Crime % Convicted of % Convicted of
felony misdemeanor
Forcible Rape 66% 34%
Statutory Rape 20% 80%
Sodomy 51% 49%
Incest 74% 26%

In the case of 129 of the 274 defendants charged with forcible rape or attempted
rape, convictions were for assault in the second degree, or attempted assault in the
second degree. Of the 1, 948 defendants charged with statutory rape who were
convicted, 1,554 were convicted of a misdemeanor. The charge was reduced from a
felony, and 98% of the convictions were for assault in the 3" degree, a
misdemeanor, and NOT a sex felony.

The commission explains who is responsible for the sex crimes perpetrated by
these offenders, 80% of which are plea bargained to misdemeanor offenses.

“It would be unwise to throw the blame for all these consequences
solely upon the offender. Neglect of parents in supervising the

% New York Mayor's Committee For the Study of Sex Offenses, 1930-1939, p. 50.
2 New York Mayor's Committee For the Study of Sex Offenses, 1930-1939, pp. 20-21.
27 New York Mayor's Committee For the Study of Sex Offenses, 1930-1939, p. 47.

Chapter Three 42



activities of their children is partially responsible. Homes where one or
both parents are immoral or indifferent to ethical or religious principles
or addicted to alcoholism or to continual conflict, and which make the
street the only refuge for the child, are contributing factors to the
participation of children in sex delinquency. Moreover where
children must live in congested crowded quarters and are witnesses of
sex acts, where families must take in boarders in order to supplement
their income, there is some likelihood that these children will become
the victims of sex crimes. Similarly where both parents work to
maintain the home, there is a minimum supervision of the child’s free
time. If, then, there are no opportunities for the constructive use of
leisure time in the neighborhood in which the child lives, the spare
time of the child is likely to be occupied with unwholesome activities.
The stage is set for the child to become a victim of sex crime.?®
(emphasis added).

The California Commission echoes these accusations:

Testimony indicated that the heavy responsibility borne by people
who are parents was not being carried out in many
instances...These instances of negligence by parents very greatly
hinder the work of crime prevention and crime prosecution. An
area of negligence at home is the proper training of children—
training in self-control, training in avoiding danger, training in
constructive habits...Another area of negligence and non-
cooperation is in parents’ relations with law enforcement
agencies.?®

Here is one more example from the 1965 lllinois Commission on Sex
Offenders:

We deplore divorce, we decry against child abuse and neglect,
we are shocked by delinquency, we are victimized by crime, we
groan under the burdens of public assistance, and we are
unhappy about the increasing numbers of those humans among
us who become mentally ill; but we seldom look to the source
of this human misery—the home and its agent—the school.
Lack of good home training and unsuitable schooling leave
most young Americans unprepared to face adult living
responsibly.*® (emphasis added)

The myth that parents cannot possibly teach their children is pervasive in sex
education promotion literature today. A report in the online journal, Research
& Reflection exclaims that

[T]he family will never again have the control they had in the past
over the information their children receive. Children are exposed daily
to messages of sexuality from the mass media, and parents have little
control over their children’s access to it. The school can and should be
a place where children come to understand that they have a right to
receive answers and factual information....Additionally, most parents

28 New York Mayor's Committee For the Study of Sex Offenses, 1930-1939,, p. 71

29 Preliminary Report of the Subcommittee on Sex Crimes, California Legislature, Assembly Journal, March 8, 1950, p. 89.

30 ]llinois Commission on Sex Offenders, April, 1965, p. 28.
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do not or cannot provide their children with accurate sexual
information.*

New York Report Claims Low Recidivism

To prove that sex offenders are not dangerous, and in fact a minor problem,
Ploscowe quotes recidivism data showing that compared to other criminals, more sex
offenders are first time offenders. For example, only 39% of sex offenders have a
previous record, whereas 65% of all felons as a group have previous records. With
forcible rape, the statistic is higher—52% had previous records. The question begs
to be asked, how does the crime of arson, for example, and its frequency, somehow
make forcible rape less serious, because the offender is less likely to be a recidivist?
Ploscowe goes to great lengths to show that 77% of the sex offender arrests who are
recidivists, were previously arrested for a non-sex crime. However, he has also
carefully explained that 80% of arrests are plea-bargained, and 57% of those are
charged with a completely different non-sex offense. It is clearly in the data that if a
recidivist has a record of non-sex crime, it is very possible that the plea-bargaining
process has hidden the facts.

Ploscowe’s conclusion: “This finding goes through to the core of the sex offender
question. Decidedly the answer to sex crime is not the recidivist.”%?

The New Jersey Commission on the Habitual Sex Offender

Like the New York Report, the New Jersey Report was formulated by a future Model
Penal Code author, Paul Tappan. Tappan’s “niche” was statistics on recidivism.
However, in the New Jersey report, his recidivism data is created by quoting
extensively from Morris Ploscowe’s New York Report bogus data. On March 10,
1949, the New Jersey legislature appropriated $10,000 to “cope with the problem of
apprehending the habitual sex offender and thereafter provide either preventive
treatment or appropriate institutional confinement of a corrective or therapeutic
character.®?

Eight recommendations by the Commission addressed the prevention of sex crime,
six of which promoted education as the crime prevention measure:

e Acquaint administrators and personnel in our schools with mental hygiene
facilities
Programs of sex and family life education at the adult level
Churches to promote family life education
Development of family life training in the public schools
Training of teachers in mental hygiene and student’s need for mental hygiene
assistance
e Sound public education in regard to sex and mental hygiene

New Jersey Commission expressed their gratitude to Dr. Guttmacher’s Group for the
Advancement of Psychiatry, as well as to Dr. Kinsey and Morris Ploscowe for their
“frequent and extended consultations.”**

31 Leanne Whiteside. The Shaping of Education Policy Regarding Sex Education. Research & Reflection: A Journal of Educational
Praxis. Vol. 1, No. 2, undated.

32 New York Mayor's Committee For the Study of Sex Offenses, 1930-1939,, p. 91.

33 Report and Recommendations of the Commission on the Habitual Sex Offender as formulated by Paul W. Tappan, Technical
Consultant, February 1, 1950. Hereinafter called the Tappan Report.

34Report and Recommendations of the Commission on the Hahitual Sex Offender as formulated by Paul W. Tappan, Technical
Consultant, February 1, 1950, p. 12.
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The Commission points out that based on Dr. Kinsey’s evidence from very large
population samples, “there can be no real doubt that a very large number of the
male population of New Jersey has engaged in practices coming within the
enumerations of our present abnormal sex offender law, on the basis of which they
might be committed to one of our state mental hospitals.”*® Section Il of the report
is titled, “Sex Deviation: Its Extent and Treatment.” This section begins with
quotations from Kinsey’s Male volume, then copies the data from the New York
report verbatim to show that recidivism is not a problem among sex offenders.

Paul Tappan, writing for the New Jersey commission relies upon Morris Ploscowe’s
New York data to define characteristics of sex offenders. He observes,

[T]he county courts awarded prison terms to only 19% of the felonious
sex criminals convicted whereas probation or suspended sentences
were given in 36%. Apparently the courts did not consider very many
to be dangerous, habitual, or mentally abnormal criminals.®®

Tappan introduces the problem of violent sex offenses as one of media distortion and
anxieties of an ill-informed public.

It may be useful at the start to consider a number of the propositions
upon which public fears have been fed in relation to the sex offender
[resulting in] ineffective legislation based on] views without real
scientific or critical investigation. Their popularity must be
attributed...to the exploitation of the peculiarly intense anxieties about
sex crime...rabidly distorted declarations of ill-informed, often
hysterical prophets of calamity. Single instances of the crimes of "sex
fiends" are given widest currency along with demands for heroic
remedies.?’

The commission claimed “sex offenders have one of the lowest rates as ‘repeaters’ of
all types of crime. Only 7 per cent of those convicted of serious crimes are arrested
again for a sex crime. Those who recidivate are characteristically minor
offenders...”*® Tappan claims to prove that despite the creation of his committee
following the sex murders of three children, public fears of “homicidal sex fiends” are
irrational and unfounded,. He claims to disprove the public and law enforcement
claims that unless incarcerated, 1) “sex offenders are usually recidivists” who 2)
“progress to more serious types of sex crime.”3°

Kinsey claimed that the public was wildly but secretly sexually promiscuous without
any harm therefrom, hence laws based on the principle that public safety is
grounded in the need for sociosexual inhibition were hypocritical and wrong. Tappan
cites to Kinsey’s (discredited) claim to confirm that serious sex offenses are rare.
“[T]here are sixty million homo-sexual acts performed in the United States for every
twenty convictions in our courts. It has been carefully estimated by Dr. Kinsey that
not more than 5 percent of our convicted sex offenders are of a dangerous
variety.”*°

3 Report and Recommendations of the Commission on the Habitual Sex Offender as formulated by Paul W. Tappan, Technical
Consultant, February 1, 1950, p. 18.

3 Report and Recommendations of the Commission on the Habitual Sex Offender as formulated by Paul W. Tappan, Technical
Consultant, February 1, 1950., p. 19.

37 Report and Recommendations of the Commission on the Habitual Sex Offender as formulated by Paul W. Tappan, Technical
Consultant, February 1, 1950, p. 13.

®1d., p. 14

%9 “Amiee’s Law”, H.R. 3244, Sec. 2001.

0 New Jersey Report, supra., note 100, pp. 13-14.
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The only comprehensive effort that has been made up to the present to
discover the prevalence of sexually deviant behavior is that conducted by
Dr. Alfred C. Kinsey and summarized in Sexual Behavior in the Human
Male. As revealed in his data and in his conferences with the Commission,
behavior in conflict with our legal and moral codes is exceedingly
common:** [Emphasis added]

After citing to low recidivism claims based on Kinsey’s 86% aberrant male population
for data, Tappan moves on to cite the New York Mayor’'s Committee for the Study of
| | Sex Offenses, a study
Tappan described as “the
most comprehensive of its
sort that has ever been

TABLE IV ,
RECIDIVISM IN RELATION TO INDICTABLE CRIMES

Offenders Offenders made."42
With Without
Crime Cases  Records Per Cent Records Per Cent
s 52 o e 2 The justification for the

claim that sex offenders
do not repeat their crimes
comes from Table 35 of
the New York report,
reprinted by Tappan in his
New Jersey report as
Table IV. Yet, Tappan’s
reprint of the New York
data finds abduction at 54% and forcible rapists at 52% recidivism--not to mention
incest and carnal abuse, even statutory rape at 34%, irrationally arguing that these
are very low rates of recidivism.

The New York report places strong emphasis on the difference between “sex crimes”
and “non-sex crimes”. It claims,

This finding goes through to the core of the sex offender question. Decidedly
the answer to sex crime is not the recidivist. Decidedly also, whenever a
recidivist is implicated in a sex crime, his record in seven out of ten cases
reveals a pattern of general criminality, not of sexual crime...In all, 215
offenders with records were charged with forcible rape. Only 39 or 14% had
a record of previous sex crimes as against 176 or 86% with records for non-
sex crimes exclusively. Men indicted for statutory rape displayed an almost
identical trend.*®

It is stunning that the New Jersey Commission could consider a 52% rate of
recidivism for forcible rape as very low. However, the deception goes way beyond
calling high rates low. In 1950, the St. John’s Law Review published additional
statistics from the New York study showing how recidivism was hidden in both the
New York and New Jersey reports. Morris Ploscowe, the New York Judge who served
as consultant for the New York Mayor’s study, also served with Tappan as a reporter
for the Model Penal Code. The St. John’s Law Review reports,

Coupled with this data, the same report covering the period 1930-
1939 indicated what happened to the offenders. Of the 3,295

“1d., p. 18.

“21d., p. 20

*® Report and Analysis of Sex Crimes in the City of New York for the ten year period 1930-1939. Mayor’s
Committee For the Study of Sex Offenses. P. 91.
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defendants convicted in New York City, of those charged with any of
the seven major sex felonies (abduction, carnal abuse, incest, forcible
rape, statutory rape, seduction and sodomy), only one-third (1,140)
were convicted for the felony charged and this third was restrained
from five to twenty years, depending on the crime and manner in
which the judge exercised his discretion. The remaining two thirds
(2,155) of those so charged were permitted to plead guilty to
misdemeanors. These could be restrained for no more than a year, by
statute, although in New York City, an indeterminate sentence of up to
three years is possible in these misdemeanor cases. The most popular
choice of “bargain pleas” for these indicted sex felons was assault in
the third degree (1,895, or 57%). Most of the remainder pleaded
guilty to the crime of impairing the morals of a minor.**

Exposing a corrupt system of justice, the sex felons of the New York study whose
offenses were used to prove low recidivism, were cases of a felony reduced to a non-
sexual misdemeanor charge. Tappan puts this data forward to the New Jersey
legislature through his Commission Report, and carries it on to the Model Penal
Code. As a result, every state lowered its penalties and protections for women and
children. The problem became the “ill-informed citizens and rabid reporters” against
the “experts,” whose demands were codified through revision of sex offense laws.*®
The St. John’s Law Review laments the danger in the shift from trial by jury to the
exclusive judgment of a therapeutic expert:

It was their expert opinion that nearly all sex crimes were committed
by ‘psychopathic personalities’; that such psychopathic personalities
will continue to commit sex crimes until they are ‘cured’; that they can
be identified even before they commit such crimes; that they should
not be punished because they have no control over their impulses and
are not really responsible for what they do; and that their diagnosis,
segregation, treatment and release are the exclusive function of the
psychiatrist.*®

Tappan cites the New York low sex offender recidivism claims as “fact.” Hence, the
low sex offender recidivism claim appeared as “fact” in crime committee reports and
in most relevant law journal articles (taught in law schools) and legislatures
nationwide. This claim justified short prison sentences with quick therapy and
parole. Tappan’s “Table 1V, Recidivism In Relation To Indictable Crimes” speaks
volumes regarding the fraud perpetrated by this group of change agents upon the
crime committees Americans trusted to serve the people’s interest. Today, with brief
prison sentences the Associated Press reported on January 7, 2003, that 52% of
rapists are arrested for new crimes within three years of leaving prison.

The Michigan Report

The committee members of the Michigan committee were exclusively Michigan
residents, chaired by Rev. Ralph M. Richards, and directed by Donald M. D. Thurber.
The names of its committee members do not appear in the national cadre of sexual
revolutionaries; however, it is significant because of its timing—the Illinois
Commission acknowledges that it studied the Michigan report. For example, the

* Ludwig, F. J. Control of the Sex Criminal. St. John’s Law Review, Vol. 25, December, 1950, pp. 203-
204,

45 Report and Recommendations of the Commission on the Habitual Sex Offender as formulated by Paul W. Tappan, Technical
Consultant, February 1, 1950, p. 13.

46 Ludwig, F. J. Control of the Sex Criminal. St. John's Law Review, Vol. 25, December, 1950, pp. 203-204.
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lllinois Committee argued for public school sex education, reporting that instruction
for children is critical “in view of the extreme importance of disturbed parent-child
relationships in the etiology of sexual deviations.”’ Financing in 1949 for the
commission came from the Governor’s allocation of $2,500 for study commissions,
and $9,000 from the research account of the Department of Mental Health. On July
1, 1950, the legislature appropriated an additional $15,000 directly to the
commission. Noting that the great majority of start up funds originated with mental
health interests, it follows that...

The general approach of the Commission has been to favor the
introduction into the handling of all criminals, particularly sex
criminals, of more and more of the psychiatric understanding and the
philosophy of rehabilitation which now govern...the treatment of the
mental ill.*®

Though not citing the direct counsel of Kinsey, the Commission acknowledges the
three commissions on which Kinsey made numerous contributions:

The copious use which the Commission has made of the valuable studies
conducted in this field by New Jersey, New York, and California will be at once
evident to the reader familiar with the literature.*®

The Michigan Commission freely admitted that its recommendations were
experimental in nature, based on incomplete information, and that change would be
necessary after examining the evidence:

Decisions cannot always wait, however, until all the evidence is in. Acting
upon the best evidence available and being flexible enough to change when
better evidence comes to hand is often a necessary policy. For example, the
Commission believes generally in efforts to treat and to rehabilitate adult sex
offenders, as contrasted with purely punitive segregation. (page 5) ...We all
tend to judge others by ourselves. We make a serious mistake if, in doing so,
we assume that self-control is equally strong in or even equally possible for,
all persons. With less than the normal ability to resist impulses, one is less
than normally responsible for his acts.*°

It is interesting that the Michigan Report makes the connection between sexual crime
and the breakdown of marriage. They lament that national divorce has increased
five fold from 1888 to 1948, and in Michigan the horrendous rate of 3.7 per 1,000
was seven times the national rate of 1887! This means that 10,000 children are the
unmeasured victims of divorce annually, and many suffering the poverty of
desertion. One of the grand arguments in favor of the Model Penal Code was that it
would improve societal problems. Today’s crime and divorce rates would be
unimaginable to these commission members.

Like other fact finding commissions, the Michigan group saw the school as a force to
mold children’s attitudes. They recommend:

The school should find more intelligent and more effective ways to
make sex education an integral part of character and personality

47 llinois Commission, p. 30, citing to the Michigan Commission on the Deviated Sex Offender, who cited the California Sexual
Deviation Research for this position.

48 Report of the Governor's Study Commission on the Deviated Criminal Sex Offender, 1951, p. 3, hereinafter called the Michigan
Report.

49 Report of the Governor's Study Commission on the Deviated Criminal Sex Offender, 1951, Acknowledgments, p. viii.

50 Report of the Governor's Study Commission on the Deviated Criminal Sex Offender, 1951, p. 6.
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development, not merely an isolated subject of instruction. Physical
and biological aspects of sex should be integrated with emotional and
moral factors.>*

Every commission placed a major emphasis on the access to children through the
government mandated schools, and openly declared such things as,

The main stream of school instruction may contribute richly to the
adjustment of young people. It may be used as an instrument of both
diagnosis and therapy...>?

The full contribution of the school in preventing maladjustment on the
one hand and in promoting healthy emotional living on the other will
not be exploited unless we view the program of the school as a whole.
After all, the school itself is a sub-culture which fortunately is capable
of considerable control.>?

Clearly it can be overwhelmingly argued, they targeted the children, who are
now 50% of the population, and 75% of the workforce, and the indoctrination
continues.

In addition, the commission recommended “training which will impart a psychiatric
orientation” to “judges, juvenile court officers, physicians, industrial physicians,
clergymen, social workers, visiting teachers, public health nurses, public health
educators, and others.”*

The fact finding section of the Michigan Report reveals the shift from fixed law to
evolutionary social custom based on fraudulent research. Looking to the Kinsey
Report, they warn that different classes and races have different sexual standards.

The Kinsey report points to still another danger—the danger of trying
to judge the sexual behavior of one social stratum or race by the
moral standards of another social stratum or race. As we have already
noted, sexual norms vary by social classes.*®

The California Commission

The Commission acknowledged that statistics of incidents of sex crime “are available
only from a few recent studies by such men as Dr. Alfred C. Kinsey.” They claim that
Kinsey’s statistics are based on “a total of sixteen and one-half thousand case
histories,” and “have been corroborated to a very great extent..”® Printed in table
format to give a “factual aura” the Committee reports Kinsey’s estimates for sex
crime; statutory rape, 50% of the male population, fornication, 85% of the male
population, adultery, 50% of the male population, Sodomy, 35 to 40% after
adolescence, Bestiality, 15% to 60% of farm boys, exhibitionism, nearly 100%, and
child molesting, not over 5% to 10%.

Chapter 3 of the California report contains a detailed summary of the New York
Mayor’'s Commission Report.

51 Report of the Governor's Study Commission on the Deviated Criminal Sex Offender, 1951, page 15.

52 Report of the Governor's Study Commission on the Deviated Criminal Sex Offender, 1951, page 170.

53 Report of the Governor's Study Commission on the Deviated Criminal Sex Offender, 1951, page 171.

54 Report of the Governor's Study Commission on the Deviated Criminal Sex Offender, 1951, page 16.

5 Report of the Governor's Study Commission on the Deviated Criminal Sex Offender, 1951, page 40.

% Preliminary Report of the Subcommittee on Sex Crimes, California legislature, March 8, 1950, pp. 56-57.
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On March 8, 1950 Kinsey gave testimony before the California Subcommittee on Sex
Crimes. Kinsey revealed his agenda for changing the law by describing his goals as
“trends” already in progress:

First, the trend throughout the years has been toward a lessening of
the penalties. Second, the trend has been very definitely toward the
elimination of sex law. And the third trend has been an attempt to
recognize which of the sex offenders are in actuality psychiatric cases,
and to treat those cases under much the same procedures as cases of
insanity are treated under the laws of the particular state in which
they occur.”’

Kinsey Perjures Himself before the California Legislative Assembly
Subcommittee on Sex Crimes in 1949

In 1981, California’s Governor Ronald Reagan felt compelled to note that the
law’s swift and severe punishment once shown to predators was completely removed
showing empathy and favoritism to criminal predators. In his Preface to California’s
1981 “Crime Victims Handbook,” Reagan charged that the cost of violence in our
society can be traced to a criminals’ rights mentality promoted by the criminal justice
system since the 1950s.

For the past thirty years justice has been unreasonably tilted in favor
of criminals and against their innocent victims. This tragic era can
fairly be described as a period when victims were forgotten and crimes
were ignored.>®

What had happened to California, and the nation, was that the passage of
tough “sexual psychopath” laws during the 1930s-1940s had been wholly derailed by
those pressing for a Kinseyan Model Penal Code, officially released in 1955. Several
sex-murders of children had caused public outrage and demands for eliminating any
paroles or early release time for sex offenders. The shift to criminal’s rights can be
traced via the Kinsey Reports but California offers an example via excerpts from
Kinsey’s testimony before the California Legislative Assembly Subcommittee on Sex
Crimes in 1949, a year after the release of his Male volume:

DR. KINSEY: For the last 11 years we have had a research project, as
you know, underway at the university on human sexual behavior ....
[providing] a picture typical in the population as a whole as well as a
special study of the persons who have been involved with the law as
sex offenders. Indiana University supports the research, by the medical
division of The Rockefeller Foundation, and by the medical division of
the National Research Council at Washington .... we find that 95
percent of the [male] population has in actuality engaged in sexual
activities, which are contrary to the law.

MR. BECK: What are your recommendations .... at the present time?
DR. KINSEY: .... by lessening the penalty—still arresting, still
convicting, but by lessening the penalty....

MR. BECK: You mean by granting parole?

DR. KINSEY: They [New York] grant parole immediately in 80 percent
of...sex cases....50 percent of the older men, are incapable of sexual
performance anyway.

57 Preliminary Report of the Subcommittee on Sex Crimes, California legislature, March 8, 1950, p. 41.
% Reagan, R. 1981. Preface to California Department of Justice, Crime Victims Handbook. U. S. Dept. of Justice.
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MR. BECK: I think that’s the answer.°

Kinsey perjured himself by testifying to the California committee that the
Kinsey Reports represented, “a picture typical in the population as a whole.”®® The
impotent elder sex offender was also false, for Kinsey knew his favorite subject was
a “sixty-three-year old, quiet, soft-spoken...fellow” who was an active child rapist,
having raped 800 children, providing data for the Kinsey Male report.®* This Kinsey
did not tell the Assembly Interim Committee on Judicial System and Judicial Process
of the California Legislature — during an era when the future U.S. Supreme Court
Justice, Earl Warren, was serving as Governor of California.

In his California testament Kinsey refers to The New York Mayor's Committee
for the Study of Sex Offenses, (1939) and the subsequent New York sex offender
program more than a dozen times in just 18 pages of his testimony. Kinsey claims
that although no laws were changed, enforcement changed (was reduced)
dramatically, and that everyone was pleased, the legislature, law enforcement and
the public at large. He claims the New York City “experiment” (his word) “has been
going on five or six years. New York State has had a full time commission for 1 1/2
years.” This he says, "l know, because they came immediately to me.”®?

Of the Kinsey influence on radicalizing sex laws state by state, co-author
Wardell Pomeroy wrote:

Kinsey...carried on an elaborate study of the procedures involved in the
handling of sex offenders ... As a result of this work...Kinsey could
point to some concrete results in state legislatures. In California, for
example, the lawmakers appropriated $75,000 per year for a study of
sex offenders, supplementing his own work, and placed it under the
direction of Kinsey’s friend Dr. Karl Bowman.... [whose] research
program made abundant use of our material.... Kinsey himself met
with the California legislature’s committee on sex laws, and he
prepared special documentary material for the consideration of several
other committees. Governor Pat Brown, whom he came to know well,
worked with him closely in developing the state’s program. In 1952
Kinsey collaborated with an lllinois State legislative committee which
was working on a revision of sex laws in that state. He spent much
time in gathering factual data for the committee’s use. This action
followed a pattern he had already established with legislative
committees and special research groups set by the governments of
New Jersey, New York, Delaware, Wyoming and Oregon.®?

The Kinsey colleagues stressed the harmlessness of the convicted sex
offender, the rare abuse by the rapist and the need to view these acts as transitory
in the offender’s life. The New York Times reported Kinsey’s keynote speech to The
American Correction Association, September 28, 1955, claiming the sex offender
“..was least likely to repeat his crime after release from prison.” The famous
psychiatrist and MPC consultant, Manfred Guttmacher echoed Ploscowe and Kinsey
saying,
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[1]t is [wrongly] believed that sex offenders ....tend to be recidivists...
among sex offenders there is little tendency toward repetitiveness ...
Paedophilia is one of the most frequent types of sex offense but
recidivism is low.”®*

Kinsey told the California legislators in 1949 that recidivism was rare among
sex offenders. However, the Report of the Mayor's Committee for the Study of Sex
Offenses in 1939, for which “Mr. Morris Ploscowe...throughout the entire study served
as Consultant to the Committee,”®® reported a 52% recidivism for forcible rape, 43%
for incest, 34% for statutory rape, and 42% for sodomy. Few average Americans
would consider these to be low or acceptable rates of recidivism.

The New York Committee (which Pomeroy claims Kinsey aided in their
deliberations) concluded that that "sex [crime] is only a sideline to their major
criminal activities," since the rapists’ prior arrests (they claim) were often not for sex
crime. However, a New York psychiatrist reports to attorneys in 1950 that 57%
(2,155 of the 3,295 total) in the 1930-39 study plea bargained their sexual offense
to a nonsexual misdemeanor charge of third-degree assault.®® The Committee
deduces that because “only” 34% of sex offenders reappeared in a police line-up
within a decade, this "is convincing proof that sex crime is not habitual behavior with
the majority of sex offenders."®’

In any case, this is clear evidence that Ploscowe had knowledge of the high
rates of sex criminal recidivism 10 years prior to the ALI/MPC. (As an aside, Kinsey
colleague, psychiatrist, Karl Bowman al